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WALSH, J.

Before the Court is the notion for sunmary judgnent (Doc.
# 1021) of the Plan Adm nistrator of M d-American Waste Systens,
Inc. ("MAWS") on his objection to the proof of claimof Christopher
VWhite ("White"). White bases his claimof $5,863,115.26 (C ai mNo.
00420) on MAWS' all eged breach of his enploynent contract and his
all eged right to "gol den parachute" benefits. Response of Wite,"
p. 7 (Doc. # 817). MAWS noves for summary judgnent on the
follow ng grounds: (1) Wiite's voluntary resignation bars a claim
for breach of his enploynent contract; (2) Wite is not entitled
to a "gol den parachute" because there was no change of control at
MAWE as required under the enpl oynment contract; (3) all such clains
are subject to the limtations of 11 U.S.C. 8§ 502(b)(7)? and (4)
VWite's claim if any, should be equitably subordi nated under 8§
510(c) because of Wite's admtted crim nal conduct.

For the reasons discussed below, | will allowthe notion
for summary judgnent in part. First, | hold that there was no
change of corporate control at MAWS as defined in Wite's
enpl oynent contract ("Change of Control™) and accordingly, Witeis

not entitled to any "golden parachute" benefits. Second, | hold

The pleading (Doc. # 817) is captioned in full: Response
of Christopher Wiite to Md-Anerican WAste Systens,
Inc.'s Second bjection to Proofs of daim of Forner
Oficers and Directors.

2 Unl ess otherwi se indicated, all references to "§

are to a section of the Bankruptcy Code, 11 U S.C. §
101 et. seaq.
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that Wiite's claim if any, is subject to the limtations of 8§
502(b) (7).
BACKGROUND

On January 21, 1997, MAWS and its thirty-one subsidiaries
filed voluntary petitions for relief under chapter 11 of the
Bankr upt cy Code. On Septenber 17, 1997, | entered an order
confirm ng MAWS' Anended Joi nt Liquidating Plan of Reorgani zation
(the "Plan") under which Hobart E. Truesdell acts as Plan
Adm ni strator. Truesdell is authorized to object to clains agai nst
reorgani zed MAWS' estate. The confirmation order provides that any
executory contract not previously assumed by MAMWS is deened
rejected under 8 365 as of the date of the confirmation order.
Fi ndi ngs of Fact, Conclusions of Law, and Order Under 11 U. S.C. 8§
1129(a) and (b) and Fed. R Bankr.P. 3020 Confirm ng Amended Joi nt
Li qui dati ng Pl an of Reorgani zation of M d-American Waste Systens,
Inc. and Subsi diaries, Dated July 23, 1997, as Mddified, pp. 25-26,
1 41.

White formed MAWS in 1985 to buy and operate solid waste
collection operations and Ilandfills. MAWS was apparently
successful until the m d-1990s when al |l egati ons of wrongdoi ng and
accounting irregularities triggered its dem se. The present
controversy concerns the characterization of Wite's departure as
Chi ef Executive Oficer ("CEO') and Chairman of the Board of
Directors in early 1996 and the | egal effect of his resignation.

The parties do not dispute the following facts. Wite

and MAWS entered into an enploynent contract on March 3, 1993
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(" Enpl oynent Contract") under which Wite was to serve as CEO and
President for an initial termof four years at an annual sal ary of
$425, 000. 00 plus certain fringe benefits. Wite al so served on the
Board of Directors. |In 1995 MAWS and Wi te becane the target of

a federal grand jury investigation involving, inter alia, charges

of bribery, illegal canpaign contributions in federal elections,
and m sappropriation of funds. On February 6, 1996, Wite took a
| eave of absence from MAWE. On April 12, 1996, Wite tendered a
| etter of resignation.

On the day he resigned, the federal grand jury issued an
i ndi ctment charging White and five ot her defendants with viol ati ons
of federal law in seventeen counts, including bribery and
conspiracy to commt bribery. On Septenber 20, 1996, the grand
jury issued a second superseding indictnent against Wite only,
chargi ng hi mwi th sixteen counts including racketeering, fraud and
bri bery. On Septenber 19, 1997, Wite plead guilty to a felony

bri bery charge. A subsidiary of MAWS also entered a nolo
contendere plea on a bribery charge and MMAWs itself plead guilty to

a m sdemeanor charge of inproper canpaign contribution practices.

The parties dispute the remaining facts. According to Wite,
the follow ng events caused his resignation.
In 1995, a primary stockhol der and forner director, John

L. Kermerer ("Kenmerer") conmmenced a proxy fight to gain control of
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MAWS' Board of Directors ("Board"). White Brief,® (Doc. # 1045) p.
3, 1 C On Septenber 28, 1995, MAWS and Kenmerer entered into a
settlenent agreenent to resolve the proxy contest. Wite Brief,
Exh. C (Proxy Materials dated Cctober 5, 1995), p. 2. Under the
settlenent, the Board agreed to nom nate three new directors for
el ection to the Board thereby expanding the Board from seven to
ten. White Brief, p. 3, 1 C Exh. C (Proxy Materials dated Cctober
5, 1995), pp. 2-4. According to the proxy material, Kemmerer and
White "personally agreed to support” all Board nom nees. 1d.; see
also MMWS' Reply Brief* (Doc. # 1049), pp. 12-13.

The Board then nomnated Richard J. Puri cel |
("Puricelli"™), Martin L. Garcia ("Grcia"), and Gene A Meredith
("Meredith") as new directors. Exh. C (Proxy Materials dated
Cct ober 5, 1995), pp. 2-4;, MAWS Reply Brief, p. 12. It also
nom nated White (first elected in 1985), Dennis P. W/l burn (first
el ected in 1985)("WIburn"), and J. Gant Troja (first elected in

VWiite's brief (Doc. # 1045) is captioned in full: Opening
Brief of Christopher Wiite in Opposition to the Mtion
for Summary Judgnent of the Plan Adm nistrator of M d-
Ameri can Waste Systens, Inc., Debtor, as to his Objection
to Proof of Claim No. 00420 -- The Christopher Wite
Enpl oyment Claim ("White Brief"). Wiite attached
numerous exhibits including a copy of his enploynent
agreenent, proxy material dated Cctober 5, 1995, MAWS
Byl aws, various deposition transcripts, copies of Board
nmeeting mnutes, and several affidavits. MAWS does not
contest the authenticity of the attachnents.

The pleading (Doc. # 1049) is captioned in full: Reply
Brief in Support of the Mdtion for Summary Judgnent of
the Plan Administrator of M d-Anerican WAaste Systens,
Inc., Debtor, as to his Objection to Proof of C aim No.
00420 -- the Christopher Wite Enploynent C aim
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1994) ("Troja") for reelection. Id. The Board's continuing
Directors were R Jay Robert (first elected in 1991), Ben H. Love
(first elected in 1993)("Love"), Thomas A. Brown (first elected in
1991) ("Brown"), and John D. Peckskanp, Jr. (first elected in 1986)
(" Peckskanmp"). Exh. C (Proxy Materials dated October 5, 1995), pp.
2-4. In late 1995, the shareholders elected the nom nated
directors.

According to Wiite, the "new' Board then began to plot
his exit fromMAWS with the intent of naking himthe scapegoat for
MAWS' recent financial difficulties. Wiite Brief, at 3, 1 C
Wit e accuses the Board of hol di ng unl awful , secret neetings and of
doctoring Board mnutes. [d., p. 6. He clains these neetings
culmnated in the Board s unilateral decision to fire himw thout
cause. |d., p. 5.

Wiite states that on February 6, 1996 he was approached
by Brown, then Chairnman of the Conpensation Cormittee, and told to
take an involuntary | eave of absence. Wite Brief, p. 8. Wiite
cl aims Brown assured himhe would continue to receive a salary and
benefits, including reinbursenment of Wiite's |legal fees incurred
during the crimnal investigation pending against him Id., p. 9.
White took a | eave of absence. He admts MAWS' paid his salary and
benefits through February 1996. |d.

According to Wite, MAWS ceased paying his salary after
the first week of March 1996. \White Brief, p. 12, 1 G \Wite
clainms that this placed him under extreme pressure. He felt

abandoned by his own conpany, he faced substantial legal bills and
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a pending crimnal indictnent, and he had no salary or benefits for
hinself or his wife and five children. 1d. Against this
background, the Board denanded Wite's resignation. Id.
Consequently, Wiite entered into a negoti ated conprom se enbodi ed
in an agreenent ("Resignation Agreenent") dated April 12, 1996
pursuant to which he tendered his witten resignation. Id. Wite
claims he |acked the neans to assert and enforce his enploynent
contract at the tine. Wite Brief, p. 12, 1 G
White has not received any conpensation from MAWS si nce
paynment for the first week of March 1996. Response of Wite, p. 4
and n.3. He has not initiated any action against MAWS to recover
noney other than filing a proof of claimin MAWS bankruptcy case.
MAWS disputes Wiite's characterization of the events
| eading to his resignation. According to MAWS, the Board did not
hold "secret" neetings. Instead, the full Board had authorized
outside directors to neet separately to discuss issues related to
the federal grand jury investigation of MAWS and Wite. MAWE'
Qpening Brief,®> (Doc. # 1014) pp. 6-7, 7 C Based on these

nmeetings, the outside directors asked Brown to neet with Wite on

MAWS' pleading (Doc. # 1014) is captioned in full:
OQpening Brief in Support of the Mtion for Summary
Judgnent of the Pl an Adm ni strator of M d- Aneri can WAst es
Systens, Inc., Debtor, as to H s Objection to Proof of
Claim No. 00420 -- the Christopher Wite Enploynent
Caim MAWS attached nunmerous exhi bits including copies
of Board neeting mnutes; affidavits; a copy of Wite's
enpl oynent agreenent; and deposition testinony. \Wite
contests the substantive validity of several Board
m nut es because he clains the Board doctored the m nutes
to conform with their illegal conduct. He does not
contest the accuracy of the copies.



8
February 6, 1996, to explore Wiite's interest in taking a | eave of
absence. 1d.

MAWS admts that Wiite raised questions about
conpensation at the February 6 neeting. It clainms however, that
Brown told Wiite he was not authorized to nake any commitnents as
to conpensation, and that Brown in fact nade no such conmtnent.
Id. MAWS al so cl ai n8 Brown never told Wiite he nust | eave, or that
he was directed to tell himto do so by the Board. |d.

According to MAWS, the Conpensation Committee offered
VWite a severance package in exchange for his resignation and
appropriate releases after the February 6 neeting. MAWS Qpening
Brief, p. 8 The package woul d have conprised 30%of Wite' s salary
and continued health benefits. Id. MAWS clains that Wite
rejected this offer, and that he instead chose to resign
voluntarily on April 12, 1996 pursuant to the Resignation
Agreenent. 1d. MAWS denies that any of its directors nmade oral
prom ses to Wite regarding the terns of his resignation or the
possibility of future conpensation. MAWS QOpening Brief, p. 9-11.

Waite filed his proof of claimon May 28, 1997. He
seeks (1) danmages based on breach of the Enpl oynent Contract in the
formof unpaid salary, bonuses, and benefits including attorneys'
fees, totaling $1,188,538.42; and (2) a "gol den parachute" paynent
under the Enploynent Contract triggered by its Change of Control

provisions totaling at | east $4,674,576.84.° Response of Wite, p.

Wiite has apparently added an additional $5,962.50 in
attorneys' fees to his claimsince he filed his response.
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7. In his brief, Wiite also asserts a right to conpensation and
attorneys' fees based on Brown's oral assurances at the February 6
neet i ng.

MAWS obj ects to Wiite's proof of claimon the follow ng
grounds: (1) Wite's voluntary resignation precludes a claimfor
breach of an enploynment contract and even had Wite not resigned,
MAWS woul d have term nated hi mfor cause; (2) Wite has noright to
a "gol den parachut e" paynent because t here was no Change of Contr ol
at MAWS, nor did Wite |eave follow ng such an all eged change, as
requi red under the Enploynment Contract; (3) Wiite's claimis based
on damages resulting fromthe term nati on of an enpl oynent contract
and is therefor subject to the limts in 8 502(b)(7); and (4)
Wiite's claim if any, should be equitably subordi nated under 8§
510(c). MAWS has noved for summary judgnent on all issues. | wll
address each in turn.

DI SCUSSI ON
l. Summary Judgnent Standard.

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne

issue as to any material fact and that the noving party is entitled

In this opinion | make no ruling on whether White has an

allowed claim | also nmake no ruling on the nuneric
anount of Wiite's claim if any. Accordingly, for
purposes of this opinion, I will rely on the nunbers

White submitted in his response to MAWS objection. See
Doc. # 817.
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to a judgnent as a nmatter of law " Fed. R Civ.P. 56(c).’ The
noving party has the burden of establishing that there are no

genui ne issues of material fact. Celotex Corp. v. Catrett, 477

U S. 317, 322-23, 106 S.Ct. 2548, 2553 (1986).
In ruling on a notion for summary judgnment, | draw
inferences in the light nost favorable to the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 255, 106 S. Ct. 2505,

2513 (1986); Big Apple BMN Inc. v. BMNof North Anerica, Inc.,

974 F.2d 1358, 1363 (3d Gr. 1992). | take as true the evi dence of
the non-noving party where such evidence contradicts that of the

movant's. Big Apple BMV 974 F.2d at 1363. However, a party nust

exceed the "mere scintilla of evidence" threshold and may not
sinply advance conclusory statements and allegations. |[d. I
eval uate the material facts agai nst the substantive proof required.
Id. at 1364.

Finally, Rule 56 does not authorize atrial by affidavit.

Li berty Lobby, 477 U.S. at 255, 106 S.Ct. at 2513. | must refrain

frommaki ng an ultimate determ nation as to the credibility, weight

and veracity of the evidence. Liberty Lobby, 477 U S. at 255, 106

S.C. at 2513; Big Apple BMN 974 F.2d at 1363. Rat her, | nust

deci de whether there exists a genuine dispute on a material fact
suitable for trial, i.e., if "the evidence is such that a

reasonable jury could return a verdict for the nonnoving party."

Fed. R Bank. P. 9014 and Fed. R Bank. P. 7056  nmke
Fed. R Civ.P. 56(c) applicable to contested matters in
bankr upt cy.
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Big Apple BMV 974 F.2d at 1363.

1. Wite's Caimfor Breach of Enploynent Contract.
A White's Resignation

| turn first to MAWS' argunent that Wite' s voluntary
resignation bars his breach of contract claimas a matter of |aw.
Wi te responds that his resignation was i nvoluntary and t hus had no
| egal effect. Section 12 of the Enpl oynent Contract provides that
Ohio | aw governs its interpretation

In general, an enployee's voluntary resignation is a
term nation of the enploynent contract by the enpl oyee and t herefor
precludes a breach of contract claim against the enployer.
However, Ohio courts may consider a resignation involuntary and
therefor ineffective if the enpl oyee resigns under duress or the

enpl oyer coerces the enployee to resign. See, e.g., Deoma v. Cty

of Shaker Heights, 587 N E. 2d 425, 429 (Chio C. App. 1990); Kinney

v. Ohio State Dep't Admin. Serv., 469 N E. 2d 1007, 1009-10 (Chio

Ct. App. 1984). Under these circunstances, the court deens the

enpl oyee "constructively discharged.” See, e.qg., Deoma, 587 N. E. 2d

at 429; Kinney, 469 N E.2d at 1009-10.

VWiite all eges that MAWS forced himto resign, inter alia,

by threatening himwth termnation and placing himin financial
dur ess. He also raises the possibility that MAWS breached the
Enpl oyment Contract before Wiite's resignati on when MAWS st opped
paying his salary. In either event, viewing the pleadings and

affidavits in a light nost favorable to Wite, | find that he
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rai ses a genuine i ssue of material fact as to the voluntariness of
his resignation and its | egal effect on the Enploynent Agreenent.
Accordingly, | deny sumrmary judgnment on whet her White's resignation
precludes a breach of enploynent contract clai magai nst MAWS.

For the sane reasons, | also deny sunmary judgnent on
MAWS two related argunents. MAWS argues that even if Wite
resigned involuntarily, he still has no claim for breach of
contract because MAWS woul d have terminated him for cause. Wite
deni es MAWS had cause to fire him or that it intended to do so.
MAWS al so mai ntains that Wite has no cl ai mbecause Wi te rendered
no performance wunder the Enploynent Contract followng his
resi gnati on. White responds that the Resignation Agreenent
relieved himof this duty. | find that both of these argunents
depend on a factual determ nation of the voluntariness of and
ci rcunst ances surroundi ng White's resignation. Accordingly, | deny
summary judgnent on these issues.

B. The Resignation Agreenent.

Wiite also raises two additional reasons why his
resignation, even if voluntary, does not bar his breach of contract
cl ai m agai nst MAWS. First, he argues that paragraph four of the
Resi gnati on Agreenent preserves his rights under the Enploynent
Contract such that his resignation does not preclude a claimfor
its breach. Second, he seens to argue that the Resignhation
Agreement is effectively a second contract |ike a severance
agreenent whose benefits are defined by the terns of the Enpl oynment

Agr eenent .
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The relevant provisions of the Resignation Agreenent
provi de as foll ows:
1. M d- Arerican  w || pay the invoices
previously received from Jenner & Block for

| egal services on behalf of Chris White in the
anount of approxi mately $62, 000. 00

2. In return, Chris Wiite will resign from
the Board of Directors and the enploy of M d-
Anerican \Waste  Systens, I nc. effective

i medi ately.

3. Pursuant to the undertaki ng and Del aware

| aw, M d- Anerican reserves any and all rights

it has to seek reinbursement fromChris Wite

with regard to fees, expenses and ot her costs

advanced in the event there is an adverse

finding in the Indiana crimnal proceedings.

4. Chris White reserves any and all rights

he has to seek rei nbursenent fromM d- Aneri can

Waste Systens, Inc. for | egal expenses, sal ary

and other benefits, if any, as if he had not

resigned fromthe Conpany.

Wiite Brief, Exh. O

Accordi ng to Wi te, paragraph four nenorializes an i ntent
to preserve MAWS' duty to perform and Wiite's rights under, the
Enpl oynment Contract. He clains his resignation was a publicity
maneuver and that he agreed to stop working but not to term nate
t he Enpl oynment Contract. MAWE responds that paragraph four is
sinply a reservation of rights, simlar to paragraph three, which
allows Wiite to enforce rights to which he is entitled because of
his performance, if any, under the Enploynment Contract.

Under Chio law, when parties to a contract dispute its
nmeaning, | first look to the four corners of the contract to

determ ne whether an anbiguity exists. See Al exander v. Buckeye
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Pipe Line Co., 374 N E. 2d 146, 151 (Chio, 1978); Lawler v. Burt, 7

Chio St. 340, 350, 1857 W. 52, *7 (Chio, 1857). If the contract
contains “clear and precise terns,” it is not anbiguous and | am
not permtted to refer to evidence outside the contract, such as
the intent of the parties, when | interpret the contract. Buckeye
Pipe Line,374 N E. 2d at 150; Burt, 7 Chio St. at 350, 1857 WL 52,
*7. The question whether a contract is anbiguous is one of |aw

Anstutz v. Prudential Ins. Co. of Anerica, 26 N. E 2d 454, 456

(Chio, 1949). Once | determne anmbiguity exists, the nmeaning and
intent of the words used presents a question of fact. Anmstutz, 26

N. E. 2d at 456; Buckeye Pipe Line Co., 374 N E.2d at 150.

| find an inherent anbiguity in the | anguage under which
White "reserves any and all rights" including salary, "as if he had
not resigned.” On its face the provision contradicts an intent to
resigninfull. And |l see no reason why parties could not agree to
keep an enploynment contract in effect following an enployee's
resi gnation. In the alternative, concluding that the |anguage
enbodi es anot her agreenent is possible. At a mninmm reasonable
m nds coul d differ whether MAWS and White intended to term nate the
entire enploynent relationship on April 12, 1996.

Wiite therefore raises a genuine issue of material fact
with respect to the nmeaning of the Resignation Agreenment and its
effects on the Enploynent Contract. As a result, | deny sumary
judgnment on White's breach of Enploynment Contract claim against
WAL
[, Change of Control.
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Most of White's proof of claimis based on his alleged

right to a "golden parachute"” paynent. The termrefers generally
to an agreenent between a corporation and its top officers which
guar antees those officers continued enploynent, paynment of a |unp
sum or other benefits if there is a change of corporate ownership.

Schreiber v. Burlington Northern, Inc., 472 U.S. 1, 3 n.2, 105 S. C

2458, 2460 n.2 (1985). The parties do not contest that the
Enpl oynent Agreenent includes such a provision and they agree it is
unanbi guous.

The interpretation of an unanbi guous contract is a matter

of | aw. State ex rel. Parsons v. Flenmng, 628 N E. 2d 1377, 1379

(Ghio, 1994). Under the Enploynent Contract, White has a right to
"gol den parachut e" benefits on term nati on of enpl oynent only after
a change in control of the corporation.® Enploynent Contract, 88§

4, 5. Section 4(a) provides that a Change of Control is deened to

occur if:
(i) Any "person®™ . . . is or becones the
"benefi ci al owner" . . . directly or
indirectly, of securities of the Corporation
representing twenty percent (20% or nore of
t he conbi ned voti ng power of the Corporation's
t hen out standi ng securities;

8

Section 5 provides in relevant part: "If any of the

events described in Section 4 constituting a Change in
Control of the Corporation shall have occurred, Enployee
shall be entitled to the benefits provided in Section 8
hereof i medi ately upon a term nation of his enpl oynent
whi ch occurs during the termof this Agreenent, if such
termnation is for Good Reason. For purposes of this
Agreenent, "Good Reason" shall nean, w thout Enpl oyee's
express witten consent, the occurrence after a Change in
Control of the Corporation of any one (1) or nore of the
followi ng..."
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(ii) During any period of two (2) consecutive
years (not including any period prior to the
execution of this Agreenent), there shal
cease to be a nmgjority of the Board conprised
as follows: individuals who at the begi nning
of the Enpl oynent Period® constitute the Board
and any new director(s) whose el ection by the
Board or nomnation for election by the
Corporation's stockhol ders was approved by a
vote of at least two-thirds (2/3) of the
directors then still in office who either were
directors at the begi nning of the Enploynent
Period or whose election or nomnation for
el ection was previously so approved; or

(ii1) The sharehol ders of the Corporation: (a)

approve a nerger or consolidation of the

Corporation. . .; or (b) approve a plan of

conpl ete |iquidation of the Corporation . 10

White all eges the foll ow ng events establish a Change of
Control: (1) on February 6, 1996, MAWS held an illegal Board
neeting in which the Board named Meredith CEO purportedly
replacing Wiite; (2) in March 1996, MAWS unil aterally announced it
woul d no | onger honor the Enploynment Contract; (3) a majority of
the Board materially changed si nce the begi nning of the Enpl oynent
Period; and (4) there has been a liquidation or sale of

substantially all assets of MAWS. Response of Wite, p. 6 n.7.

At the outset, | note that Change of Control is a defined

9
The Enpl oynent Period is defined as forty-eight nonths
from the date of the Enploynent Contract. Enpl oynent
Contract, 8 1. The date of the Enploynent Contract is
March 3, 1993.

10

Section 4(a) al so defines a change of control as one that
woul d be required to be reported in response to Item6(e)
of Schedul e 14A of Regul ati on 14A pronul gat ed under the
Securities Exchange Act of 1934, as anended. The parties
apparently agree this provision does not apply.
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term Wite's allegations of MAWS' illegal Board neetings, breach
of contract, and unlawful conduct, even if true, are therefore
irrelevant. Section 4(a) does not provide that any of these events
is a Change of Control. Wiite has also not alleged, or
established, that any one person or entity acquired shares
representing nore then 20% of the conbined voting power of NAWS
out standi ng stock before Wite's termnation of enploynent. I
therefor hold that there was no Change of Control at MAWS under §
4(a) (i) of the Enpl oynent Agreenent.

| also hold that Wiite has failed to establish a Change
of Control as defined under 8§ 4(a)(ii). The evidence submtted by
Wiite shows that in 1995 the existing Board, including Wite
approved three new directors for election to the Board. Thi s
increased the size of the Board from seven to ten. Al the
exi sting directors approved the new directors, including Wite.
Therefore, after addition of the newdirectors, the majority of the
Board consisted of (1) directors who were on the Board at the
begi nning of Wiite's Enploynent Period (Wite, WIburn, Roberts,
Brown and Peckskanp) and (2) new directors (Meredith, Puricell
and Garcia) who were nom nated by two-thirds of the directors on
the Board at the beginning of Wite's Enploynent Period (Wite,
W | burn, Roberts, Brown and Peckskanp). Accordingly, Wite has
failed to show a Change of Control wthin the neaning of 8§
4(a)(ii).

Interpreting the evidence in a light nost favorable to

White, it is possible to conclude that directors who served on the
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Board at the beginning of Wite' s Enploynent Period no | onger
conprised the nmpjority of the Board after the election. Thi s
al one, however, is not a Change of Control. Section 4(a)(ii)
requires that the majority of the Board cease to be either
directors who were on the board at the begi nning of the Enpl oynent
Period or new directors whose election to the Board was approved by
a vote of at least two-thirds of directors who were on the Board at
t he begi nning of the Enploynment Period.

A careful reading of the material submtted by Wite
shows that Troja, elected to the Board in 1994, and Love, elected
to the Board in May 1993, apparently were not on the Board at the
begi nning of Wiite's Enploynent Period that conmmenced March 3,
1993. However, two-thirds (five out of seven) of the directors
(Wiite, WIburn, Roberts, Brown and Peckskanp) who approved
nom nation of the new directors (Meredith, Garcia and Puricelli)
were directors at the beginning of the Enpl oynent Period. Thus,
the requisite nunber of existing directors approved the new

directors. !

11
| am not convinced that 8§ 4(a)(ii) requires that an
ot herwi se qualifying change in the Board' s conposition
nmust persist in duration for twenty-four nonths before it
I s deened a Change of Control as MAWS argues. The phrase
"[d]uring any two (2) consecutive years" could as well
mean that the entire change in the Board' s conposition
must occur within a twenty-four nonth period rather than
for the duration of such period. The clause lends itself
to either interpretation. | do not need to resol ve the
matter, however, to hold that the facts as urged by Wi te
do not establish a Change of Control under 8§ 4(a)(ii).
The two-year requirenent is in addition to the factors
whi ch define a change in the Board' s conposition, and is
therefore not inplicated if no such change has occurred.
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Finally, White asserts that MAWS liquidation in its

chapter 11 case is a Change of Control under 8 4(a)(iii). Wite
does not pursue this argument. Hi s only reference to the issue is
in footnote 7 of his response to MAWS' suppl enental opposition to
his proof of claim \Wite does not offer a "nmere scintilla" of
evi dence that MAWS sharehol ders approved a plan of conplete
liquidation or sale of all MW assets as required under 8§
4(a)(iii). Wite therefore fails to carry his burden of proof to

wi t hstand summary judgnment on this issue. See Big Apple BMN 974

F.2d at 1363.

| note that evenif | were to assune MAWS' |iquidationin
its chapter 11 case falls wthin 8 4(a)(iii), Wite still is not
eligible for the "golden parachute" paynent. Section 5 of the
Enmpl oynent Contract requires that White end his enpl oynent after a
Change of Control occurs. It is undisputed that Wite ceased
wor king for MAWS as of April 12, 1996, approxinmately eight nonths
bef ore MAWS filed for chapter 11 protection. Consequently, Wiite's
enpl oynment did not termnate followi ng a Change of Control as his
contract requires. This is true even if White can establish that
the contract itself was not term nated on April 12, 1996.

In sum | hold that Wite has not alleged facts or
subm tted evidence that establishes a Change of Control at MAWS as
defined in the Enploynent Contract. White therefore has no claim
based on a Change of Control and is not entitled to a "gol den
parachute" paynent. Accordingly, | will grant MAWS' notion for

summary judgnment and sustain its objection to Wite' s proof of
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claimto the extent it is based on a Change of Control under his
Enmpl oynent Contract.

| note this holding is not affected by the validity of
White's resignation. In other words, Wite is not allowed to
resuscitate his claimto Change of Control benefits in the event he
establishes his resignation was invalid. Wite is not entitled to
Change of Control benefits because there was no Change of Contr ol
given the facts alleged, regardless of the circunstances
surroundi ng his resignation.

I V. Section 502(b) (7).

MAWE next noves for sunmmary judgnent on its argunent that
Wiite's claim if any, is subject to the l|limtations of 8§
502(b) (7). White does not dispute characterization of his claimas
one for damages resulting from termination of an enploynent
contract other than his request for attorneys' fees. He
neverthel ess argues that 8 502(b)(7) does not apply.

Section 8 502(b)(7) mandates a one year limtation on
breach of enploynent contract clains. The statute provides in
rel evant part:

(b) [I]f [an] objection to a claimis nade,
the court, after notice and a hearing, shal
determ ne the anobunt of such claimas of the
date of the filing of the petition, and shal
all ow such claim. . .in such anount, except
to the extent that --
(7) if such claimis the claim of an
enpl oyee for danages resulting from the
term nation of an enploynent contract,
such cl ai m exceeds --
(A) the conpensation provided by
such contract, w thout accel erati on,
for one year followng the earlier
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of --
(1) the date of the filing of
the petition; or
(i) the date on which the
enpl oyer directed the enpl oyee
to term nate, or such enpl oyee
term nated, performance under
such contract; plus

(B) any wunpaid conpensation due

under such contract, wi t hout
accel eration, on the earlier of such
dat es;

11 U.S.C. 8 502(b) (7).

Wiite first argues that 8 502(b)(7) does not apply
because Congress intended the provision to only limt danages
flowing from MAWS bankruptcy or its immedi ate consequences. He
mai ntai ns the events that caused his danages happened in 1996 and
are thus too renote to fall within the anbit of the statute.

The Court of Appeals for the Third Grcuit has rejected
this argunment. "[T]he express terns of 8 502(b)(7) . . . mandate
that this section be interpreted to place a cap upon all enpl oynent
contract termination clains, regardless of whether: (1) the claim
has been reduced to judgnent; (2) there is any connection between
t he enpl oyee' s ternmi nati on and the debtor's financial problens; and
(3) a nunber of years has passed between t he enpl oyee's term nation
and the debtor's filing of the bankruptcy petition. Al of these

considerations are irrelevant." Anthony v. Interform Corp., 96

F.3d 692, 697 (3d Gr. 1996). | therefore hold that Wiite's claim
if any, is subject to 8 502(b)(7) regardless of when the events

occurred on which he bases his claim??

12
The legislative history and ©policies underlying
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Wi te next argues that 8 502(b)(7) does not apply onits
face because MAWS term nated his enploynment, not his enploynent
contract, and the statute speaks only of a "term nation of
enpl oynment contract." He asserts that although he ceased worKking
on April 12, 1996, the Enploynment Contract, and MAWS perfornmance
t hereunder, remained in effect until MAWS rejected the contract
t hrough Pl an confirmation on Septenber 17, 1997.

I am not persuaded that White's technical distinction
bet ween term nati on of enploynent and term nation of an enpl oynent
contract is consistent with the Bankruptcy Code. It is also at
odds with his position that the events that |l ed to his damges are
remote and thus not a consequence of MAWS bankruptcy.

A debtor's rejection of an executory contract under 8§
365(a) is deened a prepetition breach. 11 U. S.C. 8§ 365(g)(1l). As
a result, the non-debtor party has a prepetition claimagainst the
debtor that is deenmed to have arisen i medi ately before the filing

of the petition. See, e.qg., Inre Hooker Inv., Inc., 145 B.R 138,

144 (Bankr. S.D.N. Y. 1992); Cohen v. Drexel Burnham Lanbert G oup,

Inc. (Inre Drexel Burnham Lanmbert Group, Inc.), 138 B.R 687, 695

n.12 (Bankr. S.D.N Y. 1992) (noting that even a post petition
breach is treated as a prepetitionliability where the contract was
executed prepetition).

Consequently, even if Wiite can establish that MAWS did

application of 8§ 502(b)(7) in this manner are fully
explained in the Third Crcuit's opinion and | see no
reason to repeat the analysis here. See Anthony, 96 F.3d
at 693-97
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not termnate his Enploynent Contract until Septenber 1997, the
Bankr upt cy Code nevert hel ess defines Wiite's claimas a prepetition
breach.'® That his physical enploynment may have ended earlier is
relevant for calculating damages, but not for determning

applicability of the statute. Accord Drexel Burnham 138 B.R at

713 ("While 8 502(b)(7) does speak of 'term nation of an enpl oynent
contract,' 8 502(b)(7)(ii) indicates that it is the term nation of

enpl oynent that matters”); In re Hooker Investnents, 145 B.R at

144. | therefore hold that Wiite's claim if any, is subject to 8§
502(b) (7) regardl ess of whether the Enpl oynent Contract term nated
pre or post petition.

Finally, White argues that 8 502(b)(7) does not apply to
his attorneys' fees because they do not arise under his Enpl oynment
Contract. According to White, he is entitled to attorneys' fees
because Brown prom sed that MAWS woul d pay his | egal expenses at
the February 6, 1996 neeting. He also relies on MAWS all eged
internal policy of paying its enployees' job-related |ega
expenses.

| agree with Wite that 8§ 502(b)(7) generally only
applies to clains which stem from term nation of the enployer-

enpl oyee rel ationship. See, e.q., lrvine-Pacific Comrercial Ins.

Brokers, Inc. v. Adans, 228 B.R 245, 247 (9th Cir. BAP 1998) (fully

vested retirenent benefits of forner enployee not subject to 8§

13
White does not argue, nor can he on the facts all eged,
that a portion of his danages are entitled to
adm ni strative expense priority.
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502(b) (7) because claim not based on termnation of enploynent
contract). There is little case |aw on whether attorneys' fees
that arise during this relationship are also subject to 8§
502(b) (7). It seens to ne that if White has a right to attorneys’
fees because of his Enploynment Contract, then the fees are subject
to 8 502(b)(7) because they are incidental to his contract.
The District Court for the Mddle District of Florida
addressed this issue and reached a simlar conclusion. See

Schl eicher v. Miurray Indus., Inc. (Inre Mirray Indus., Inc.), 147

B.R 597 (MD.Fla. 1992) aff'd 998 F.2d 1021 (11th Gr. 1998). In

Murray Indus., the District Court affirnmed the Bankruptcy Court's

hol ding that the cal cul ati on under 8 502(b)(7) properly includes
bot h enpl oynent conpensati on and attorneys' fees as danages subj ect
to the one-year cap. 147 B.R at 601.

The District Court relied on the legislative history of

8§ 502(b)(7) which suggests the provision is analogous to the

limtations on | ease rejection danages under 8 502(b)(6). 1d. at
601 n. 2. Lease termnation damges typically include the
calculation of attorneys' fees. |d. at 601. Accordingly, the

District Court affirmed the Bankruptcy Court's ruling that the
enpl oyee' s claim including both conpensati on and attorneys' fees,
was subject to 8 502(b)(7). 1d. at 600-01.

| find this reasoning persuasive. | therefore hold that
White's claimis subject to 8§ 502(b)(7) and properly includes
attorneys' fees if his entitlement to such fees arises under the

Enpl oynent Contract. | note this includes a claimfor attorneys'
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fees based on Brown's alleged oral promse to honor Wite's
Enpl oyment Contract durin g and after Wiite's |eave of absence.
The alleged oral prom se does not change the fact that Wite's
entitlement to attorneys' fees arises under the Enploynent
Contract. I make no finding at this tine on the existence or
enforceability of the oral prom se.

| also hold that Wiite has not established a right to
attorneys' fees beyond the scope of his Enploynent Contract. At
the outset, | note that White bases his proof of claim only on
damages flowi ng fromMAWS al |l eged breach of contract. In his own
words, "[t]he [ Enpl oynment] Agreenent contains the contractual basis
for the Wite Caim and the calculation of the ampunt of that
Caim..is derived directly from the provisions of that
[ Enpl oynent] Agreenent." Response of White, p. 3. He cal cul ates
his damages, including unreinbursed attorneys' fees totaling
$350, 000. 00, solely in terns of MAWS breach of the Enploynent
Contract. 1d., pp. 2-3. Accordingly, onits face, Wite's claimis
subject to § 502(b) (7).

Even if | were to entertain Wite's argunent that he has
a noncontractual basis for attorneys' fees, | hold that Wite has
failed to carry his burden of proof to withstand summary judgment.
White argues he is entitled to attorneys' fees based on Brown's
oral prom se, which | have al ready addressed, and on MAWS' al | eged
corporate policy of reinbursing its enployees' |egal expenses.
Wite Brief, p. 27, 1 3. Wite fails to provide any witten

conmpany policy supporting his allegation. Nor does Wite give
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exanpl es of specific prior instances which establish that MAWS
routinely paid such fees, other than a passing all egation that MAWS
once paid attorneys’ fees for Steve Mntee, a former enployee.
White Brief, Exh. G (Affidavit of Christopher Wiite), p. 4, T 9.
Furthernmore, Wite cites no legal authority that Onhio |aw
recogni zes an i nplied contract based on a corporate policy manual,
enpl oyee handbook, or a conpany's prior conduct. Al he offers to
support a noncontractual basis for attorneys' fees is his
concl usory and sel f-serving statenent that MAWS' policy was to pay
its enpl oyees' |egal expenses.

In sum | hold that the damages subject to 8 502(b)(7)
properly include Wite's claim for attorneys' fees because his
entitlement to such fees i s based on his Enpl oynment Contract, if at
all. | also hold that Wiite has failed to carry his burden of
proof to withstand sunmary judgnent on whether a separate basis
exists for reinbursenent of his |egal expenses. Accordingly, |
grant MAWS' notion for summary judgnent on this issue. Based on
t he evidence submtted, the entirety of White's remaining claim if
any, is subject to 8 502(b)(7) because it is a claimfor damages

resulting from the termination of an enploynent contract.* |

14

Accordingly Wiite's claim if any, is limted to "the
conpensation provided by [his enploynent] contract,
w t hout accel eration, for one year following the earlier
of -- (i) the date of the filing of the petition; or (ii)
the date on which [MAWS] directed [White] to term nate,
or [White] term nated, performance under such contract;
pl us (B) any unpai d conpensati on due under such contract,
wi t hout accel eration, on the earlier of such dates."” 11
U S.C 8§ 502(b)(7).
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enphasi ze that | make no ruling on whether Wite has an all owabl e
claim or its amount. | nerely hold that if White establishes a
cl ai mbased on MAWS' breach of his Enpl oyment Contract, 8§ 502(b)(7)
will Iimt his claim
V. Equi t abl e Subordi nati on under § 510(c).
MAWS finally argues that Wite's claim should be

equi tably subordi nated under § 510(c) based on Wiite's crimna

conduct . White disagrees that his illegal activities are
i nequi table for purposes of § 510(c). He clains he always acted
for the benefit of MAWS, albeit it turned out illegally, and not

for his own personal gain. He characterizes hinself as a passive
participant in a petty bribery schene initiated by anot her enpl oyee
that involved no nore than $1,000 and two junk cars.

Il wll deny summary judgnent on this issue for two
reasons. First, Wite does not yet have an all owed claim Section

510(c) only permts subordination of all or part of an
allowed clainm or "allowed interest.” 11 U S.C. § 510(c). MAWS
request for equitable subordination is prenature.

Second, equitable subordination is rarely anmendable to
resolution on summary judgnent. To subordinate a claim under 8§
510(c), | nust exam ne the facts and circunstances of each case.

Burden v. United States, 917 F.2d 115, 120 (3d GCr. 1990). Here,

VWiite and MAWS hotly dispute the relevant facts. Al t hough bot h
parties filed nunerous affidavits, deposition testinony, and ot her
material, the admssibility of sone of that evidence is

guestionable. | amal so concerned about conprom sing Wiite's Fifth
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Amendnent privilege or his ability to fairly defend agai nst summary

judgnent on this issue given the crimnal basis of his allegedly
i nequi t abl e conduct.

| therefore decline MAWS' invitationto hold a "trial by

affidavit" and deny the notion for summary judgnent on the i ssue of

equi t abl e subordi nati on under 8 510(c).

CONCLUSI ON

For the reasons set forth above, | grant in part MAWS
notion for summary judgnent (Doc. # 1021) on its objection (Doc. #
778; Doc. #900) to the proof of claimof Christopher Wite (Caim
No. 00420). First, | hold that Wiite has not alleged facts or
subm tted evidence that establishes a Change of Control at MAWS as
defined in his enploynent contract. | therefor sustain MAWS
objection to Wite's proof of claimto the extent the claimis
based on t he Change of Control and "gol den parachute” provisions of
his Enpl oynent Contract. Second, | hold that the entirety of
White's remaining claim if any, including his <claim for
rei mbursenent of attorneys' fees, is subject tothe limtations of
8 502(b)(7) because it is a claimfor damages resulting fromthe
term nation of an enploynent contract. | deny MAWS' notion for
summary judgnment on all other issues. In closing, | repeat that |
make no ruling on whether Wiite has an allowed claim | nerely hold
that if Wiite establishes a claim other than one based on Change

of Control, 8 502(b)(7) wll Iimt the claim



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
)
M D- AMERI CAN WASTE SYSTEMS, ) Case No. 97-104-PJW
INC., et al., )
) (substantively consol i dated)
Debt or s. )

ORDER

For the reasons set forth in the Court's Menorandum
Qpinion of this date, the notion for summary judgnment (Doc. # 1021)
by the Plan Adm nistrator of Md-Anmerican Waste Systens, Inc.
regardi ng t he proof of claimof Christopher Wite (C ai mNo. 00420)
IS GRANTED I N PART so that the claimof Christopher Wiite (Claim
No. 00420) is hereby disallowed (1) to the extent the claimis for
conpensati on based on a "change of control" at M d-American Waste
Systens, Inc. as such term is defined in Christopher Wite's
enpl oynent contract dated March 3, 1993, and (2) to the extent the
cl aim exceeds the statutory limtation set forth in 11 US. C. 8
502(b) (7). This Order does not address whet her Christopher Wite's
proof of claim (Claim No. 00420) is otherwi se allowed under 11

U S.C 8§ 502.

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Date: January 3, 2001



