UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

JUDGE PETER J. WALSH

April 2,

Bonnie d antz Fatell

M chael D. DeBaecke

Bl ank Rome Comi sky & McCaul ey LLP
1201 Market Street

Suite 2100
W m ngton, DE 19801

Thomas E. Biron

Ri chard P. MEIlroy

Earl M Forte, 111

Bl ank Ronme Coni sky & McCaul ey LLP
One Logan Square

Phi | adel phia, PA 19103-6998

M chael Z. Brownstein

Andrew B. Eckstein

Bl ank Rome Tenzer G eenblatt LLP
The Chrysler Building

405 Lexi ngton Avenue

New York, NY 10174-1408

Counsel for the Statutory

Commi ttee of Unsecured Creditors
of Trans Wrld Airlines, Inc.,
et al.

Steven K. Kortanek

Kl ehr, Harrison, Harvey,
Branzburg & Ellers LLP

919 Market Street, Suite 1000
W m ngton, DE 19801

824 MARKET STREET
WILMINGTON, DE 19801
(302) 252-2925

2001

Mark E. Fel ger

Cozen and O Connor

Chase Manhattan Centre
1201 North Market Street
Suite 1400
W m ngton, DE 19801
Mark |. Bane

David E. Retter

Robert C. Shenfeld
Joseph N. Froehlich
Kelley Drye & Warren LLP
101 Park Avenue

New Yor k, NY 10178

Counsel for the Ad Hoc
Comm ttee of Seni or Note-
hol ders and HSBC Bank USA,
as I ndenture Trustee

James H. M Sprayregen
Al exander Dimtrief,
Kirkland & Ellis

200 East Randol ph Drive
Chicago, Illinois 60601

P. C

Laura Davis Jones

Bruce Grohsgal

Pachul ski, Stang, Ziehl,
Young & Jones, P.C.

919 North Market Street

P. O, Box 8705

W m ngton, DE 19899-8705

Co- Counsel for the Debtors
and Debtors in Possession



Edward S. Wi sf el ner Mark D. Col lins

Berl ack, |Israels & Liebernman LLP M chael J. Merchant

120 West 45t h Street Ri chards, Layton & Finger, P.A
New Yor k, NY 10036 One Rodney Square

P. 0. Box 551
Co- Counsel to High River Limted W | m ngton, DE 19899
Part nershi p, Karabu Corp. and
Lowestfare.com LLC Alan B. Mller
Ri chard A. Rot hman
Greg A Danil ow
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New Yor k, New York 10153

Counsel for Appellees Anerican
Airlines, Inc. And AMR Fi nance,
I nc.

Li nda M Car m chael

Wiite and WIIlianms LLP

824 N. Market Street, Suite 902
P. O Box 709

W m ngton, DE 19899-0709

Mel t zer, Lippe, CGoldstein &
Schlissel, LLP

190 WIlis Avenue

M neol a, New York 11501

Attorneys for General Federation
O Jewi sh Workers in Israel
Re: Trans World Airlines, Inc., et al.
Case No. 01-00056 (PJW
Dear Counsel :
Before the Court are three energency notions and one
j oi nder for a stay pendi ng appeal of ny March 12, 2001 order ("Sal e
Order") granting the notion ("Sale Mtion") of Trans Wrld
Airlines, Inc. ("TWA" or "Debtors") to sell substantially all of

its assets to AMR Corporation ("Anmerican”). The follow ng parties
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filed stay nmotions: Hgh Rver Entities (Doc. # 1021); the
Statutory Conmittee of Unsecured Creditors of Trans World Airlines,
Inc. (Doc. # 1029) ("Conmittee"); and the Ad Hoc Conmittee of
Seni or Not ehol ders (Doc. # 1036). The General Federation of Jew sh
Labor in Israel-Union of Cerical, Admnistrative and Public
Service Enployees filed a joinder (Doc. # 1053) wth the
Committee's notion. Il will hereinafter refer to these notions
collectively as the "Stay Mitions" and to the parties together as
"Cbjecting Parties". TWA and Anerican filed individual oppositions
(Doc. # 1055 and Doc. # 1056 respectively).

The procedural background of this natter and the | egal
standard for a stay pendi ng appeal under Fed. R Bank.P. 8005 are set

forth in my two recent letter rulings: Inre Trans Wrld Airlines,

Inc., Ch. 11 Case No. 01-56(PJW, slip op. (Bankr. D. Del. March
12, 2001)(denying H gh River Entities' energency notion for stay
pendi ng appeal of order granting TWA's notion to reject ticketing

program agreenent with Karabu Corp. under 8§ 365') and In re Trans

Wrld Airlines, Inc., Ch. 11 Case No. 01-56(PJW, slip op. (Bankr.

D. Del. March 27, 2001)(denyi ng energency notion for stay pending
appeal of Sale Order by the Equal Enpl oynent Qpportunity Conm ssion
and the United States). Those two rulings al so address a nunber of

i ssues raised by the Stay Mdtions. Also, on February 21, 2001 in

1

Unl ess otherwi se indicated, all references to "§ "
herein are to a section of the Bankruptcy Code, 11 U.S.C.
§ 101 et. seaq.
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denying Continental Airline’ s stay notion pending its appeal of the
bi d procedures order | nade findings relevant to a nunber of the
I ssues raised by the Stay Mtions. | incorporate herein by
ref erence those three rulings.

In considering the Stay Mdtions, | note that the
conmbi ned pl eadings on the notions total approxinmately 140 pages,
that the transcript of the three day hearing on March 9, 10 and 12,
2001 ("Sale Hearing") totals 899 pages, and that volum nous
exhibits (including the January 26 and 27, 2001 District Court
hearing transcri pts and deposition transcripts) have been submtted
to ne.?2 Gven this Court's present caseload, | am unable to
address each stay nmotion individually, nor can | discuss each
contested issue.

Accordingly, in the interest of resolving these notions
as qui ckly as possible under the circunstances, in addition to ny
prior rulings denying stays pending appeal, | will set forth the
follow ng findings of fact and concl usions of |aw which | believe
establish that a stay of the Sale Oder pending appeal is not
war rant ed under Fed. R Bank.P. 8005. This opinion applies to all

the stay notions and for the reasons set forth below | w Il deny

2

| will refer to the transcripts as foll ows. "First Day
Tr." is the transcript of the January 10, 2001 heari ng.
"Bid Procedures Tr." is the transcript of the January 26
and 27, 2001 hearing. "Stay Hearing Tr." is the
transcript of the February 21, 2001 hearing. "Sal e
Hearing Tr." is the transcript of the March 9, 10 and 12,
2001 heari ng.



each notion

1. TWA enploys approximately 20,000 enployees. It
maintains its primary donestic hub in St. Louis, Mssouri and is
currently the eighth largest airline in the United States.

2. TWA filed its first chapter 11 bankruptcy petition
in 1992. It filed its second chapter 11 bankruptcy petition in
1995. TWA filed this, its third chapter 11 bankruptcy, on January
10, 2001.

3. TWA has not earned a profit for over a decade. It
i ncurred operating | osses of $29.26 million in 1997, $65.16 m|lion
in 1998, and $347.64 million in 1999. Anmerican Response at 6, n.2.

4. In Spring 2000, TWA retai ned the firmof Rothschild,
Inc. ("Rothschild") as investnment banker to address TWA's
i ncreasingly perilous financial condition. Sale Hearing Tr. at
175. In consultation with Rothschild, TWA determined it could no
| onger continue as a standalone airline and that its only feasible
means of survival was to enter into a strategic transaction, i.e.,
a nerger with, or sale of TWA as a going concern to, another
airline. 1d. at 180-83.

5. Intheir effort tofind a strategic partner, TWA and
Rot hschil d approached nore than seven airlines, including Delta,
Continental, United and U S. Air. As of January 2, 2001, none of
these airlines was prepared to acquire a broad base of TWA's assets
or to preserve the conpany as a goi ng concern. Sale Hearing Tr. at

177; American Response at 6.
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6. TWA and Rothschild contenporaneously worked on a
"sel f-hel p" plan to secure additional time during which TWA coul d
seek a strategic partner. The self-help plan contenplated raising
capital and obtaining |abor and |essor concessions to avert or
delay the inpending liquidity crisis. It was an alternative to
I mm nent |iquidation and was not intended to enable TWA to energe
fromits financial crisis as a standalone viable entity. Sal e
Hearing Tr. at 182-83.

7. TWA and Rot hschil d di d not expect the self-help plan
to provide the ultinmate solution to TWA's fundanental financia
chal I enges. For exanple, the plan did not address the fact that
TWA is a single hub airline, that it has a limted nmarket presence
and | acks broader travel related prograns with other airlines, and
that it continues to suffer from the material adverse econonic
burden of its ticketing program agreenent with the H gh River
Entities' affiliate, Karabu Corp. Sale Hearing Tr. at 182.

8. In essence, the self-help plan anpbunted to a gap
measure to get TWA to a strategic transaction. It would have
enabled TWA to avoid liquidation over the winter of 2000 - 2001,
but no nore. Despite TWA's obtaining tentative concessions from
its | essors and | abor uni ons, TWA was unable to rai se the necessary
capital infusion and therefore could not inplenent the self-help
plan. Sale Hearing Tr. at 175-77.

9. Thr oughout 2000, TWA had intermttent discussions

with American regarding a possible strategic transaction. On
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January 3, 2001, the CEO of Anerican contacted the CEO of TWA with
an offer to purchase the assets of TWA as a going concern. Sale
Hearing Tr. at 183-84.

10. TWA imedi ately started negotiations with Anerican
t he next norning. The negotiations |asted several days and were in
the nature of typical nerger and acquisition talks. Although TWA
was not in the best bargaining position because of its financial
condition, it neverthel ess obtained neaningful concessions from
Anerican during the negotiations. Sale Hearing Tr. at 183-85.

11. One significant concession TWA obtai ned concerned
its retired enpl oyees. Anerican's initial proposal was an of fer of
$ 500 mllion for substantially all of TWA's assets and its active
enpl oyees and nost of their nonpension post-retirement benefits.
Sale Hearing Tr. at 186-88. TWA felt that this was not a
reasonabl e proposal. Over the course of the next several days, TWA
bar gai ned until Anerican agreed to add approximately $ 232 nillion
to the transaction and to assunme not just the post-retirenent
benefits of TWA's active enployees, but those of its retired
enpl oyees as well. As a result, Anerican agreed to assune what
anmounted to approximately $ 509 mllion in additional liabilities.
Sal e Hearing Tr. at 187.

12. When | approved the Sale Motion, | found that TWA' s
transaction with Anmerican was at armis |ength, negotiated in good
faith and for fair value. There is sinply no evidence of unlawf ul

i nsi der influence or inproper conduct. Nor is there any evidence
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of fraud or collusion between Anerican and TWA, or Anmerican and

ot her bidders. These findings are consistent with In re Abbotts

Dairies of Pennsylvania, Inc., 788 F.2d 143 (3d Cr. 1986). I n

Abbotts Dairies, the Court of Appeals for the Third Crcuit

reversed an order approving the sale of substantially all of the
debtor's assets under 8§ 363(b) because the bankruptcy court did not
make an explicit finding of good faith regarding the buyer's
behavi or during the course of the sale proceedings. 788 F.2d at
151.

13. According to the Third Circuit, "[t]he requirenent
that a purchaser act in good faith . . . speaks to the integrity of
his conduct in the course of the sale proceedings. Typically, the
m sconduct that woul d destroy a purchaser's good faith status at a
judicial sale involves fraud, collusion between the purchaser and
ot her bidders or the trustee, or an attenpt to take grossly unfair

advant age of other bidders." 788 F.2d at 147 quoting In re Rock

| ndus. Mach. Corp., 572 F.2d 1195, 1198 (7th Gir. 1978).

14. The Third Crcuit rejected the debtor's argunent
that the bankruptcy court inplicitly nmade a finding of good faith
by approving the sale. |d. at 148. The court noted that the
evi dence could support a finding that the debtor contrived the
energency which allegedly justified the imediate sale of the
debtor's assets to the buyer because the debtor's CEO may have
permtted the buyer to manipulate the timng of the bankruptcy

filing in exchange for a lucrative enploynent agreenent with the
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buyer followi ng the sale. 1d. The court concluded that this would
constitute collusion between the buyer and debtor, or an attenpt to
take unfair advantage of other buyers, sufficient to destroy the
buyer's good faith status if the objecting parties could
substantiate their clains. [|d.

15. Accordingly, the Third GCrcuit directed the
bankruptcy court on remand to determ ne (a) whether there was
I nperm ssi ble collusion that woul d negate the buyer's good faith
status; (b) in the event of collusion, whether the buyer paid
"val ue" for the assets purchased; (c) in the absence of value
whet her the bankruptcy court had the power to undo the sale to the
buyer; and (d) if the court found it had the power to undo the
sale, whether it should, in an exercise of its equitable

jurisdiction, pursue an alternate renedy. Abbotts Dairies, 778

F.2d at 151.

16. Consistent with this nmandate, | found in ruling on
the Sale Mdtion that American did not manipulate the timng of
TWA's bankruptcy. In the absence of the Anerican agreenent, TWA
woul d have filed for chapter 11 relief days earlier then the
January 10, 2001 filing. Sale Hearing Tr. at 380. That filing
woul d have been a “free fall” chapter 11 case with its attendant
out conme ri sks.

17. Neither Anmerican nor TWA contrived an "energency."
Bef ore negoti ating the Asset Purchase Agreenent, TWA ended t he year

2000 with $ 100 million in cash, which TWA's testinony established
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was $ 50 to $ 100 mllion less than TWA needed to survive its
W nter season. TWA's approxi mate cash bal ance on January 10, 2001
was $20 - 30 million and TWA needed $ 40 million to fund its
operations the next day. First Day Tr. at 54. As this chapter 11
case progressed, TWA had, and continues to have, a cash burn rate
of $ 3 mllion per day.

18. Section 1110 further dictated the tinme constraints
of the bid procedures and the need to bring this matter on for a 8
363 sale within 60 days of the petition date. TWA | eases
approximately 97%of its 180 aircraft. Sale Hearing Tr. at 21. It
had to conplete the auction and sale process no |ater than March
12, 2001 to avoid the very real prospect of having its fleet
grounded by the § 1110 |lessors. The Code inposes this deadline
for all airlines filing for bankruptcy and no bankruptcy court has
any authority to delay, for “cause” or any other reason, the
exercise by aircraft |essors of their 8§ 1110 right to either
tinmely rental paynents or repossession. Absent the DI P Financing
provi ded by Anerican as a part of the proposed sale transaction, it
is clear that TWA did not have the funds to satisfy its |ease
obl i gati ons.

19. Contrary to the assertions of the novants, the
court-approved key enployee retention program does not establish
col I usi on between TWA and Anerican because the benefits under the
program accrue to TWA's senior nmanagenent even if sone other

transaction, i.e., one other than the sale of TWA's assets to
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Anmeri can, including a standal one reorganization, is consumat ed.
Not ably, the Conmittee withdrew its objection to the key enpl oyee
retention program during the January 27, 2001 hearing. Bi d
Procedures Tr. at 7.

20. TWA had no other strategic transaction available to
it and had no other offer for value to which it could turn. Nor
could TWA rely on its self-help plan because TWA was unable to
procure adequate capital infusionto inplenent that plan. Its only
alternative was a free fall chapter 11 filing with the high
i keli hood of a pieceneal |iquidation of the enterprise.

21. On January 9, 2001, Rothschild presented the Asset
Purchase Agreement to TWA's Board of Directors ("TWA Board"). 1In
accordance with industry practice, Rothschild did not issue a
formal fairness opinion because the auction proceeding itself was
expected to reflect the fair market val ue of the assets sold, i.e.,
t he hi ghest and best bid. Sale Hearing Tr. at 188. In this regard,
it is worth noting that a 8 363(b) sale transaction does not
requi re an auction procedure. The auction procedure has devel oped
over the years as an effective neans for producing an armis | ength
fair value transaction.

22. Rothschild did, however, provide the TWA Board with
an anal ysis of the American transaction. 1In doing so, Rothschild
evaluated the transaction in the context of other conparable
transactions inthe airline industry. It evaluated publicly traded

conpani es and the nultiples at which they were being valued. From
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this it concluded that American's offer for TWA was in line with
mar ket val ue, notwi thstanding TWA's poor financial performance
(i.e., the fact that in 2000 TWA had a negative EBIDTA).
Rot hschild concluded that Anerican's price was reasonable and
reflected the strategic value of TWA to a strategic buyer. Sale
Hearing Tr. at 189.

23. In its presentation to the TWA Board, Rothschild
conpared the American transaction wunder the Asset Purchase
Agreenent to a possible liquidation. Rothschild concluded that the
American transaction provided higher value than a |I|iquidation
scenario. Sale Hearing Tr. at 190.

24. Rothschild determ ned that the Anerican transaction
best served the interests of TWA's creditor constituencies for the
foll ow ng reasons:

(a) The Anmerican transaction captured the val ue of

TWA as a going concern. Even though TWA was
| osi ng noney and had | ost noney for a nunber
of years, TWA did have inportant assets
including a strategically positioned hub,
gates, slots, routes and an experienced work
force. Sale Hearing Tr. at 191.

(b) The sale of TWA as a goi ng concern avoi ded t he

nost |ikely alternative, which was the
pi eceneal |iquidation of individual assets.

Sale Hearing Tr. at 191.

(c) The Anerican transaction addressed the

fundamental structural issues TWA faced.
These included the fact that TWA was a single
hub airline, highly |everaged, and illiquid.

The Anmerican transacti on enabled TWA t o becone
part of a larger, stronger air carrier. Sale
Hearing Tr. at 191-92.
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(d) Under the Asset Purchase Agreenment, TWA's
estate was able to convert a group of volatile
asset s, i.e., assets that could drop
precipitously in value, into cash thereby
avoiding the risk that the conmpany would
deteriorate further. Sale Hearing Tr. at 191-
92.

(e) The sale of TWA as a going concern also
provi ded additional benefits in the form of
conti nued enpl oynment for TWA' s 20, 000
enpl oyees and significant econom c benefits to
St. Louis from having a major air carrier
continue to operate in the city. Sale Hearing
Tr. at 192-93.

25. On January 9, 2001, the TWA Board approved t he Asset
Purchase Agreenent. On January 10, 2001, TWA filed for chapter 11
relief as contenplated under the Asset Purchase Agreenent and
sought authorization to consummte the transaction, subject to
conpeting bids in an auction process. A condition of the Asset
Pur chase Agreenent was that Anerican woul d provi de TWA' s debtor-in-
possessi on financing ("D P Fi nanci ng").

26. At its first day hearing on January 10, 2001, TWA
requested District Court Chief Judge Sue L. Robinson, sitting in
bankruptcy, to establish an expedited schedule to consider TWA's
request to obtain permanent DI P Fi nancing fromAnerican, to approve
the key enployee retention program and to approve a bidding
procedures order. First Day Tr. at 7, 43-45. Judge Robi nson
schedul ed a hearing on these matters for January 26 and 27, 2001.

27. During the night and norning of January 26 and 27,
2001, TWA negotiated with the Commttee and Anmerican over the

bi ddi ng procedures that woul d govern the auction. Bi d Procedures



Tr. at 7, 91-96.

alia as foll ows:

w t hdr ew

(a) Qualifying bids could also include
"alternative transacti ons” i ncl udi ng
proposed st andal one pl ans of
reorgani zati on.

(b) Miltiple bidders could join together and
submt conbined offers for assets.

(c) Bidders could bid separately on TWA's
interest in its conputer reservation
system Wbrldspan, which was val ued at
approximately $ 200 mllion.

(d) American would reduce its breakup fee
from$ 65 million to $ 55 mllion

(e) American would remt $ 4 mllion of the
DIP Financing fees to TWA's estate if the
Anerican transaction cl osed.

14

The parties nodified the bidding procedures inter

28. In light of these nodifications, the Comittee

its objections to the bidding procedures

Specifically, counsel for the Conmmttee stated:

W withdrew our objections to the sale

procedur es. The sale, the efforts to do
sonething with this debtor, whether it's a
sale or a plan, needs to go forward. . . . If

prospective purchasers want to cherry pick and
they want to do it in such a group or grouping
so it creates a higher better result, creates
success -- and | measure success in a very
sinple way: What is going to be in the pockets
of the unsecured creditors? |If it does that,
and it creates a sufficient anmount of
recovery, and distribution to all unsecured
creditors and not just Iimted groups that are
covered by the Anmerican proposal but al
unsecured creditors, then it may be the
hi ghest and best bid, and that is what we'll
be l[ooking for cone the next three or four
weeks.

noti on.



But we've got to get that process

started. And it can be done in a plan, it can
be done in a sale. It can be done in a group

sal e.

Use your i magi nati on, peopl e.

Continental Airlines, use your inmagination.
If you want to buy it, buy it. Northwest, if
you want to buy sonmething, buy it. M. Icahn,
if you want to buy, buy it. But do it. Now
I's your chance. W tried to open up the
process. W hope we've done a good job of
openi ng up the process. W' ve done the best
we could inthe tine frame we have. But let's
get started, let's get noving wthit. That's
the position of the Creditors' Conmttee as a
Committee. Bid Procedures Tr. at 220-21.

29.

Judge Robi nson held an all day hearing on

January 27, 2001 at which the evidence established:

(a)

(b)

(¢c)

(d)

(e)

Public perception of TWA's ability to
consunmate the Anmerican transaction
directly i mpact ed TWA' s revenue.
Specifically, when TWA first announced
its agreenent with Anerican, TWA booki ngs
i mproved by 40%to 50% \Wen Conti nent al
Airlines and Carl Ilcahn, along wth
ot hers, asserted objections during the
proceedi ngs, TWA' s booki ngs dropped. Bid
Procedures Tr. at 16-17.

TWA was in a liquidity crisis and woul d
have run out of noney but for the
Anerican DI P Loan. Bid Procedures Tr. at
11-14.

American was the only entity prepared and
able to provide TWA with the necessary
financing. Bid Procedures Tr. at 16, 19-
27.

The terns of the American DI P Fi nanci ng,
including its breakup fee, were fair and
reasonabl e under the circunstances. Bid
Procedures Tr. at 16, 19-27.

The bidding procedures were fair and
reasonabl e under the circunstances and
wer e necessary to enable TWA to conduct a

15

Sat ur day,
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goi ng-concern auction. Bid Procedures
Tr. at 81, 86-88.

30. At the end of the January 27, 2001 hearing, Judge
Robi nson granted TWA's notion for approval of the bidding
procedures and the DIP Financing. She entered an order approving
the DIP Financing ("D P Financing Order") on the sane day and
entered a biddi ng procedures order ("Bidding Procedures Order") on
February 7, 2001.

3. On February 9, 2001, Cont i nent al Airlines
("Continental") filed a notice of appeal (Doc. # 350) and on
February 14, 2001 a notion for stay pendi ng appeal (Doc. # 429) of
the Bidding Procedures Order. On February 21, 2001, | held a
hearing on the notion for stay pending appeal. | denied
Continental's notion.

32. In so ruling, | found that the Bidding Procedures
Order, as nodified, was reasonable and appropriate under the
ci rcunst ances. The expedited tine frame and other procedures in
the Order were reasonable given that TWA had no real prospect for
a standal one reorgani zation at the outset of the case, was running
out of operating funds, and was facing the § 1110 deadli ne. I
found the Bidding Procedures Order was consistent with simlar
orders | have entered in a nunber of other chapter 11 cases
i nvolving debtors in severe financial distress. Stay Hearing Tr.
at 39-40.

33. TWA was and has been in dire financial straights for
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a considerable period of tine. It had no real prospect for a
st andal one reorgani zation. This is TWA's third chapter 11 case in
| ess than ten years and a sale of its business as a going concern
is its only real hope for significant recoveries for significant
segnents of its creditor constituencies. Stay Hearing Tr. at 41-42.

34. Accordingly, I concluded that Continental had little
l'i kel i hood of success on the nerits. | also found that the record
overwhel m ngly supported a conclusion that a stay of either the
Bi ddi ng Procedures Order or the DI P Fi nanci ng Order posed a serious
threat of substantial irreparable harmto the TWA estate.

35. The Bi ddi ng Procedures Order required that conpeting
bids, to qualify, had to be submtted to TWA by February 28, 2001
in final witten formwith details, commtnments, a $ 50 mllion
good faith deposit, and no "due diligence" outs. Bi ddi ng
Procedures Order at 4-5.

36. The Bidding Procedures Order established March 5,
2001 as the auction date and March 9, 2001 as the date for the sale
hearing. The Order clearly stated that TWA would only consi der
qual i fied conpeting bids received by February 28, 2001. Bidding
Procedures Order at 4-5.

37. The only bid TWA recei ved on February 28, 2001 was
t he Anerican bid.

38. On February 28, 2001, TWA Acquisition Goup, Inc.
(hereinafter "lcahn/Freeman"), an entity affiliated wth Car

I cahn, submtted a two page term sheet which proposed that TWA



18
shoul d energe from bankruptcy as a stand-al one entity pursuant to
a plan of reorganization. Sale Hearing Tr. at 197-208.

39. The Icahn/Freeman proposal did not conply with the
Bi dding Procedures Oder in form or substance. It made no
commitrment to TWA; it was not a binding agreenent to propose a
plan; it had no realistic or detailed plan for preserving TWA as a
standal one entity; and it was submitted without the $ 50 million
deposit. At best it was sinply an opener for discussion. Sale
Hearing Tr. at 369. | found the Icahn/Freeman proposal to be
conpletely inadequate as an "alternative transaction" proposa
contenpl at ed by the Bi ddi ng Procedures Order. Tr. at 368-69; 813-
14. | respectfully suggest that that finding is unassail able.
| ndeed, counsel for |cahn/Freenman stated that "nonconpliance of the
bi ddi ng procedures is something | think the Freeman Goup is
prepared to stipulate to." Sale Hearing Tr. at 366.

40. Icahn/Freeman did not provide a deposit nor any
further information to TWA at any tine between February 28, 2001 to
March 4, 2001. Sale Hearing Tr. at 197-200.

41. On March 5, 2001, the day of the auction,
| cahn/ Freeman submitted a "bid" in the form of a draft DP
financi ng agreenent supplenmented with mscellaneous financial
i nformati on which purported to set forth a proposal for TWA to
emerge from bankruptcy as a standal one entity. The proposal did
not provide Rothschild with sufficient data to all ow a neani ngful

review of its viability. Sale Hearing Tr. at 201.
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42. TWA and Rothschild nevertheless suspended the
auction until Wdnesday, March 7, 2001 at 6 :00 p.m to consider
t he I cahn/ Freeman proposal. On the evening of March 5, 2001, TWA
and Rothschild nmet with |Icahn/Freeman representatives to discuss
the proposal. In Rothschild s opinion the neeting raised many nore
gquestions. Sale Hearing Tr. at 203-06. TWA asked for detailed
proj ections and assunptions by Wdnesday so as to permt further
anal ysis of the proposal. Sale Hearing Tr. at 204.
43. lcahn/Freeman did not provide any further
information to TWA by the tine TWA resuned the auction at 6:00 p. m
on Wednesday, March 7, 2001. Sale Hearing Tr. at 205.
44. Based on the information provided, TWA concl uded
that the |Icahn/Freenman DI P proposal did not set forth a realistic
plan for preserving TWA as a standal one entity for the foll ow ng
reasons:
(a) The term sheet did not provide a
realistic source of capital to allow TWA
to emerge from chapter 11 pursuant to a
pl an. The capital sources proposed
(e.g., the sale of TWA's interest in
Wr | dspan, a pieceneal sale of gates and
slots) were sources TWA had already
unsuccessfully attenpted to |iquidate.
Sal e Hearing Tr. at 210-11.

(b) The term sheet did not refl ect
significant severance and restructuring
costs associ at ed W th a pr oposed
downsi zing of the airline by exiting or
reducing TWA's exposure at John F.
Kennedy Airport in New York, a key city
for TWA. Sale Hearing Tr. at 211.

(c) The term sheet presunmed an ability to



(d)

(e)

()

45.

reinstate various i ssues of secured debt.
It also presuned the ability to obtain
further concessions from TWA's |abor
force and aircraft |essors. TWA and
Rot hschi | d felt t he presunpti ons
unwar r ant ed based on TWA' s prior
negotiations wth these groups and TWA' s
poor historical financial perfornmance.
Sal e Hearing Tr. at 214-15.

The proposed DIP financing included
several riders which TWA and Rot hschild
felt ceded unusual control to the D P
| ender, Carl lcahn. The riders included
a provision pursuant to which TWA ceded
its plan exclusivity period to the D P
| ender. | t al so provi ded a
representative of the DI P lender wth
observer rights, i.e., the ability to
have sonmeone at the conpany parti ci pating
in all discussions about its operations
and key decisions. Sale Hearing Tr. at
215-16.

The term sheet also failed to indicate
how TWA woul d sustain cash flow during
its reorganization. The proposed DI P
facility was contingent on TWA obt ai ni ng
a plan by June 30, 2001, but the term
sheet did not provide how TWA would
generate operating funds during this
tinme. Sale Hearing Tr. at 217.

The term sheet specified that if TWA was
unable to obtain a consensual plan by
June 30, 2001, then the D P facility
woul d expire and TWA woul d be auctioned
of f on August 31, 2001. Sale Hearing Tr.
at 218.

20

On the afternoon of March 7, 2001, Anerican agreed

to increase its purchase price from$ 500 mllion to $742 m|lion.

Shortly thereafter, the TWA Board voted to accept the Anmerican

pr oposal .

Sale Hearing Tr. at 453, 474.
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46. American conplied with, and was the only entity that
conplied with, the Bidding Procedures Order. By February 28, 2001,
Ameri can had "gone firnf as required under Order by designating the
contracts and liabilities it intended to assune while giving upits
rel evant due diligence closing conditions under the Asset Purchase
Agr eenent .
47. Nothing in the Bidding Procedures O der prohibited
American from increasing its purchase price after February 28,
2001. Once qualified, a bidder may increase its bid wthout
violating the terns of the underlying procedures order. The record
does not support a finding of why Anerican increased its bid price
in the absence of a conpeting bid. One could speculate that it did
so to enhance the prospects for obtaining court approval of the
sale transaction. | find nothing inproper in such conduct -- it
enhanced the value of the transaction to the bankruptcy estate.
48. On March 8, 2001, after TWA had concluded the
auction and one day before the final sale hearing, |cahn/Freeman
submtted revised DI P financing proposals to TWA. The proposal s
were still not a commtnent to consummate a transaction. Nor did
t hey address TWA' s fundanental structural concerns, i.e., under the
revi sed proposals TWA would renmain a single hub airline based in
St. Louis; it would be even nore highly | everaged than before it
entered this chapter 11 bankruptcy; it would continue to be
burdened by the financially burdensone Karabu ticketing program

agreenent; and it would not pursue a strategic transaction. Sale
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Hearing Tr. at 220-223.

49. Il cahn/Freeman's revi sed proposal s were not vi abl e or
meritorious alternative transactions. The proposals were
nonconform ng bids and as counsel admtted, they were procedurally
defective. As such, neither TWA nor this Court were required to
consi der them

50. Icahn/Freeman continuously revised its proposals,
fromits initial two page termsheet subnmitted on February 28, 2001
through the date of the Sale Hearing. It nade no effort to conply
with the terns of the Bidding Procedures Order by presenting a
reorgani zati on proposal, as defined and permitted by the Order, to
TWA by February 28, 2001. | cahn/ Freeman had the opportunity to
present its DIP financing proposal to TWA under the Bidding
Procedures Oder but it elected not to do so. Instead
| cahn/ Freeman attenpted to present its DIP financing proposal to
TWA's Board and then to this Court as an alternative transaction
after March 5, 2001.

51. Bidding procedures are necessary to permt the
debtor, typically in consultationwith the creditors' commttee, to
eval uat e conpeti ng proposal s and to deci de which i s the hi ghest and
best and then cone in to the court and offer one of the proposals
for approval under 8 363. Icahn/Freeman attenpted to circunvent
this procedure.

52. lcahn/ Freeman’s counsel admtted that "to make this

deal work from our perspective, you needed three things. You
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needed a financial restructuring, you needed an operational
restructuring and you needed a business restructuring.” Sal e
Hearing Tr. at 720. Towards this end, |cahn/Freenman proposed at
the sale hearing to put on testinony froman expert consultant to
descri be a conputer based nodel showing how TWA could be turned
into a profitable enterprise on a stand al one basis. Sale Hearing
Tr. at 723.

53. It is obvious that the Bidding Procedures Order did
not permt a “bidder” to proceed in this manner, i.e., by making a
presentation of a business planto this Court with a viewto having
the Court direct TWA to pursue negotiations with the |Icahn/Freeman
group to conme up with a plan of reorgani zation and put the Anerican
transaction on hold pending the outconme of those negotiations.
Adopting such a procedure would effectively nullify the Bidding
Procedures Order and turn the 8 363(b) sale hearing into sone type
of open forum for any party in interest to propose a solution to
TWA's problens. The result woul d be procedural confusion.

54. | cahn/Freeman’ s counsel requested an opportunity to
put witnesses on “for this Court to consider the availability of

an alternative transaction or the availability or probability of

being able to get to a plan of reorgani zation.” Sale Hearing Tr.
at 351. | denied that request as being fundanental |y i nconsi stent
with 8 363(b) sale procedures. It is not the function of a

bankruptcy court to independently exercise a business judgnent as

to which proposal anobng conpeting proposals should be adopted by
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the debtor in effecting a 8 363(b) sale. As noted above, the bid
procedure i s designed to have transacti on proponents present their
proposals to the board of directors of the debtor who, with the
assi stance of the professionals, including financial advisors,
deci de which of the conpeting proposals is the highest and best
offer. Once the debtor’s board of directors has nmade its deci sion,
exercised in the context of its fiduciary duty to the estate, the
debtor then seeks the approval of the bankruptcy court for a
particular transaction. Any party in interest nmay object to the
proposed transaction and indeed such a party may argue that the
debtor’s proposed transaction is not the best for the estate.
However, it is not appropriate for a “bidder” to cone into the
hearing with a proposal which has not been properly presented to
the debtor’s board of directors and its advisors pursuant to a
court ordered bidding procedure, but instead to seek to have the
bankruptcy court exercise its independent business judgnent and
direct the debtor accordingly. I ndeed, to allow such procedure
woul d, in ny opinion, be an abuse of discretion. (1 should note
that in very limted circunstances it nmay be appropriate for the
court to consider a disputed conpeting bid where the asset to be
sold is easily defined, e.g., a single parcel of real estate or
| easehol d interests, and the purchase is for a cash dollar anount
payable by a financially responsible purchaser. In such a
situation what is best for the estate may be a sinple matter of

arithmetic which would not require the exercise of any discretion
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by the court.)

55. Furthernore, TWA considered the DI P financing
alternative and in the exercise of its business judgnent, rejected
the DIP financing as a solution to its financial crisis. TWA had
spent a year looking for a strategic alternative prior to
commenci ng the present chapter 11 case. TWA concluded that if it
accepted the DI P proposal and chose not to go forward with the
Anmeri can transaction, then there was no certainty that three nonths
| ater TWA would not be back in the sanme position, i.e., facing
[ i quidation, but under nmuch worse conditions, with greater debt and
forced to liquidate assets without the benefit of any enterprise
val ue. Sale Hearing Tr. at 309-10.

56. The Commttee and |cahn/Freeman argue that this
Court abused its discretion by approving a firmsale of TWA assets
to American as an alternative to a speculative, untinely and
nonconf orm ng | cahn/ Freeman proposal that had yet to be effectively
negotiated with TWA and, indeed, sone of the provisions of which
wer e being revised by counsel for Icahn/Freenman on the final day of
the hearing -- even during argunment follow ng the conclusion of
evi dence. Faced with those two alternatives, | chose the forner,
not only because it was the only procedurally correct course of
action but because the alternative represented a high risk ganble
of the TWA enterprise.

57. | made a nunber of specific findings regarding 8§

363(b) when | approved the sale of substantially all of TWA'S
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assets to Anerican and | reaffirmthem here:

(a) First, nothing in 8 363 suggests that disparate
treatment of <creditors, such as is I|ikely to occur here,
disqualifies a transaction fromcourt approval. The purpose of a
8§ 363(b) saleis to transformassets -- and in TWA's case, volatile
assets -- into cash in an effort to maximze value. Distribution
of the val ue generated in accordance with 8 1129 and ot her priority
provi sions occurs and is intended to occur subsequent to the sale.

(b) Many 8§ 363(b) sale transactions have the effect of
causi ng disparate treatnent of simlarly situated creditors. For
exanpl e, when a debtor sells off a significant division of its
busi ness as part of a chapter 11 reorganization to reorient the
debtor's business, the creditors of the sold division, including
its enployees, typically benefit disproportionately to other
simlarly situated creditors. Likew se, where there is a § 363
sale of substantially all of the debtor's business as a going
concern, there is bound to be disparate treatnent of simlarly
Situated creditors

(c) The treatnent of creditors in a 8 363(b) context is
dictated by the fair nmarket value of those assets of the debtor
that the purchaser in its business judgnent el ects to purchase. A
pur chaser cannot be told to assunme liabilities that do not benefit
its purchase objective. Thus, the disparate treatnment of creditors
occurs as a consequence of the sale transaction itself and is not

an attenpt by the debtor to circunvent the distribution schene of
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t he Code.

(d) The purpose of a § 363(b) sale is to maxim ze the
benefit to the debtor's entire estate. \Were a sale results in
di sparate treatnment of simlarly situated creditors the sale may
appear to be at the expense of individual creditor constituencies.
However, if the sale is in the best interests of the estate it
follows that the entire estate suffers in the absence of the sale.
In other words, a sale under 8 363(b) is intended to benefit the
estate by mnimzing loss of value to the estate. There is nothing
in the statute that requires a 8 363(b) sale to provide a pro rata
distributionto all unsecured creditors or even any distributionto
all unsecured creditors. Had Congress intended that result it
coul d have easily drafted the section to so provide. |ndeed, by 8§
363(d) Congress explicitly circunmscribed sal e transacti on so as not
to be inconsistent with non-debtor parties' rights arising out of
§ 362. Furthernore, it is worth noting that the plan provisions of
chapter 11, specifically 8 1123 (a)(5) (B) and (D), provide that as
a neans of inplenenting a plan the debtor may engage in selling or
transferring all or part of the property of the estate. Section
363(b) makes no reference to § 1123 and vice versa, SO it seens
quite clear that 8§ 363(b) has application with respect to the sale
of some or substantially all of the estate’ s assets i ndependent of
t he plan provisions, including 8§ 1123.

58. Section 363 is not the only Code provision that has

this effect. For exanple, pursuant to 8§ 365, the assunption,
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assignment and cure by a debtor of a | ease of non-residential real
property al so generates di sparate treatnent because the | andl ord of
the assuned lease is made whole while the simlarly situated
| andl ord of a rejected | ease suffers a | oss.

59. In TWA's case, a sale pursuant to 8 363 is the only
viable alternative for preserving and capturing the enterprise
val ue of TWA's assets. The Debt ors cannot continue to operate the
busi ness for the tinme required to confirmand consunmate a plan of
reorgani zation wthout serious risk of immediate and material
decline in the value of the business and its assets. In ny
experience, in a free fall large chapter 11 case the tinme |apse
bet ween the petition date and a plan confirmation is, at best, a
six to nine nmonth process. It is highly unlikely that TWA coul d
survive in that context. Consequently, the consummati on of the
sale of substantially all of TWA's assets to Anerican is in the
best interests of the TWA estate.

60. The sale of the purchased assets outside of a plan
of reorgani zati on does not inperm ssibly restructure the rights of
the TWA's creditors nor does it dictate the ternms of a |iquidating
plan. The terns of the Asset Purchase Agreenent are significantly
different than those the Court of Appeals for the Fifth Crcuit

found objectionable in Pension Benefit Guaranty Corp. v. Braniff

Airways (In re Braniff Airways), 700 F.2d 935 (5th Cr. 1983). 1In

that case, the sale provided for the transfer of the debtor's cash,

ai rpl anes and equi pnent, termnal |eases and | anding slots to the
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buyer in return for travel scrip, unsecured notes, and a profit

participation in the buyer's proposed operation. Braniff A rways,

700 F. 2d at 939. Under the agreenent between the debtor and buyer,
the scrip could only be used in a future reorganization of the
debtor and could only be issued to the debtor's former enpl oyees,
shar ehol ders and certain unsecured creditors. 1d.

61. The Fifth Grcuit found this provision of the
transaction "not only changed the conposition of [the debtor's]
assets, the contenplated result under 8 363(b), it also had the
practical effect of dictating sone of the terns of any future
reorgani zati on plan. The reorganization plan would have to
all ocate the scrip according to the terns of the [purchase
agreenment] or forfeit a valuable asset.” 1d. at 939-40.

62. The Objecting Parties do not indicate any provision
in the Asset Purchase Agreenent that has a simlar practical
effect, i.e., one that dictates the terns of TWAs future
reor gani zati on pl an.

63. It is true, of course, that TWA is converting a
group of volatile assets into cash. It nmay also be true that the
val ue generated is not enough for a dividend to certain groups of
unsecured creditors. It does not follow, however, that the sale
itself dictates the terns of TWA's future chapter 11 plan. The
val ue generated through t he Court approved aucti on process reflects
t he market value of TWA's assets and the conversion of the assets

into cash is "the contenplated result under § 363(b)." Braniff
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Airways, 700 F.2d at 739-40. The bjecting Parties do not allege
nor does the evidence suggest that the $ 742 m|lion cash Anerican
is paying for TWA's assets and its assunption of hundreds of
mllions of dollars of TWAliabilities, including liabilities to a
| arge body of enpl oyees and former enployees, is unfair or bel ow
mar ket val ue.

64. In Braniff Airways, the Fifth Crcuit also found

obj ecti onabl e an agreenent between the debtor and its creditors
pursuant to which the secured creditors were required to vote a
portion of their deficiency claim in favor of any future
reorgani zation plan approved by the nmgjority of the unsecured
creditors' conmttee. 700 F.2d at 940. The Court found that "such
an action is not conprised by the term'use, sell, or |ease,' and
it thwarts the Code's carefully crafted schene for creditor
enfranchi senment where plans of reorgani zation are concerned.” 1d.
Nei t her the Asset Purchase Agreenent nor the Sale Order contains
any provision that dictates creditor voting rights.

65. Finally, the Fifth GCrcuit found objectionable a

provision in the Braniff Airways sale which provided for the

rel ease of clains by all parties against the debtor, its secured
creditors, and its officers and directors. 700 F.2d at 940. The
Sal e Order does not contain a simlar provision. It does not
attenpt to abrogate or vitiate clains against TWA's estate.

66. The bjecting Parties' reliance on the Sale Order's

injunctive relief for the benefit of the buyer, Anmerican, as
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evidence of a sub rosa plan is msplaced. The Sale Order's
injunctive relief in this regard is authorized by the "free and

clear"” | anguage of 8§ 363(f). Seelnre Trans World Airlines, Inc.,

Ch. 11 Case No. 01-56(PJW, slip op. (Bankr. D. Del. March 26,

2001). This is a different issue than that in Braniff A rways,

where the debtor attenpted to effect a release of clains against
Its own estate, thereby effectively ruling on the allowability of
such clainms. This the Braniff court found exceeded the scope of 8§
363(b). Authorizing a sale of assets "free and clear" however,
falls squarely within the | anguage and purpose of 8§ 363(f).

67. Accordingly, 1 <conclude that neither the Asset
Purchase Agreenment or the Sale Order constitute an inperm ssible
sub rosa plan.

68. | find that Icahn/Freeman did not submt an
appropriate alternative offer that TWA, let alone this Court, was
required to consider. The only qualified proposal before TWA
pursuant to the Biddi ng Procedures Order was the one fromAneri can.
TWA' s acceptance of the Anerican bid was well within its sound
busi ness judgnent.

69. | also find, with respect to the 8§ 1113 obj ecti ons,
that nothing in the Bankruptcy Code or case law requires that a
debtor nust resolve its 8 1113 i ssues prior to consummting a goi ng
concern sal e under 8§ 363.

70. There is absolutely no evidence that TWA is

attenpting to bypass the requirenents of 8§ 1113. As | found
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before, the sinple fact is that TWAis a failing enterprise whose
likely end, in my opinion, will be either a partial survival as a
part of Anmerican or a liquidation resulting in no enterprise val ue
and a consequent material loss to all nonpriority general unsecured
creditor classes.

71. The end result of what will happen during TWA's 8§
1113 negotiations is dictated by TWA's inability to survive as a
st andal one enterprise. There sinply is no evidence to suggest that
TWA is proceeding in bad faith regarding its §8 1113 obligations.

72. Gven TWA's precarious financial history, | found
that a rejection or denial of the Sale Mdtion would have resulted
inan imedi ate and precipitous decline in the financial affairs of
TWAwith avery high probability, if not certainty, of |iquidation.
A liquidation would result in material adverse harm to TWA's
di verse creditor constituencies and | oss of enterprise value. |
find that issuing a stay pendi ng appeal poses the sane ri sks.

73. Furthernore, the record is devoid of any evidence
that the pbjecting Parties would be better off if | issue a stay
pendi ng appeal. The Committee has failed to nake a show ng that
its constituents would fare better if TWA were liquidated or if TWA
were to attenpt a standal one reorgani zation. The nere allegation
that an alternative transaction is possible does not establish that
the offer accepted by TWA's Board is not the best and highest
offer. Consequently, | find that the Cbjecting Parties have fail ed

to make a show ng of irreparabl e harmfor purposes of Fed. R Bank.P.
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8005. Accord In re Lykes Bros. Steanship Co., 221 B.R 881, 885

(Bankr. MD. Fla. 1997)(no irreparable harm to creditor if
prevailing on appeal will not provide satisfaction of creditor's
claim.

74. Finally, there is a substantial public interest in
preserving the value of TWA as a going concern and facilitating a
snoot h sal e of substantially all of TWA's assets to American. This
i ncl udes the preservation of jobs for TWA's 20, 000 enpl oyees, the
econonmi ¢ benefits the continued presence of a major air carrier
brings to the St. Louis region, and preserving consumer confidence
in purchased TWA tickets American will assunme under the sale.

75. | also believe the Sale Order inplenents the public
interest that favors an organized rehabilitation (albeit here as
only a part of a larger viable enterprise) of a financially
di stressed corporation which lies at the core of chapter 11. I
conclude that the alternative to the Sale Order in this case is a
free-fall chapter 11 leading to a liquidation with the subsequent
substantial disruption of diverse economc relationships and
|l i kel i hood of naterial adverse harmto a very broad spectrum of

creditor constituencies.

Accordi ngly, for the reasons sumari zed above, | deny the
Stay Mdtions.
SO ORDERED

Very truly yours,
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Peter J.
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