IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

)
)
DBSI, INC., et al.
)
)
Debtors.
)
)
_______________________________ )
JAMES R. ZAZZALI, as Trustee
)
for the Debtors’ Jointly)
Administered Chapter 11 Estates )
and/or as Litigation Trustee
)
for the DBSI Estate Litigation
)
Trust,
)
)
Plaintiff,
)
)
v.
)
)
AFA FINANCIAL GROUP, LLC,
)
et al.,
)
)
1031 EXCHANGE GROUP, et al.,
)
)
THE BLIND GALLERY and JOHN DOE
)
1-10,
)
)
AIR PERFORMANCE SERVICE, INC.
)
and JOHN DOE 1-10,
)
)
ATLAS VAN LINES, INC., and
)
JOHN DOE 1-10,
)
)
HOEFER WYSOCKI ARCHITECTS LLC
)
and JOHN DOE 1-10,
)
)
IBF GROUP and JOHN DOE 1-10,
)
)
BROOKS & AMADEN, INC. and
)
JOHN DOE 1-10,
)
)
NEW WEST PAVING and JOHN DOE
)
1-10,
)
)
Defendants.
)
Dated: March 30, 2012

Chapter 11
Case No. 08-12687(PJW)
Jointly Administered

Adv. Proc. No. 10-54524(PJW)
Adv. Proc. No. 10-54648(PJW)
Adv. Proc. No. 10-53991(PJW)
Adv. Proc. No. 10-53918(PJW)
Adv. Proc. No. 10-54827(PJW)
Adv. Proc. No. 10-54882(PJW)
Adv. Proc. No. 10-54899(PJW)
Adv. Proc. No. 10-55219(PJW)
Adv. Proc. No. 10-54995(PJW)
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MEMORANDUM OPINION
WALSH, J.
This

opinion

is

with

regard

to

nine

motions

(the

“Motions”) for a determination as to whether certain adversary
proceedings1 are core or non-core under 28 U.S.C. § 157.

For the

sake of administrative convenience, this opinion will resolve the
common issues in the Motions.

Several of the movants have also

filed motions to dismiss “for lack of authority to adjudicate,”
citing the Supreme Court’s decision in Stern v. Marshall, –- U.S.
–-, 131 S.Ct. 2594 (2011), in conjunction with these Motions. This
opinion will address only whether the actions are core under § 157.

Background
In November 2008, DBSI Inc. (“DBSI”) and several of its
affiliates (collectively “Debtors”) filed for bankruptcy protection
under chapter 11 of the Bankruptcy Code, 11 U.S.C. §§ 101 et seq.

1

The relevant adversary actions are: Zazzali v. AFA Financial Group et al., Adv. Proc.
No. 10-54524(PJW) [the “AFA Financial Action”]; Zazzali v. 1031 Exchange Group, et al.,
Adv. Proc. No. 10-54648(PJW) [the “1031 Exchange Action”]; Zazzali v. The Blind Gallery and
John Doe 1-10, Adv. Proc. No. 10-53991(PJW) [the “Blind Gallery Action”]; Zazzali v. Air
Performance Service, Inc. and John Doe 1-10, Adv. Proc. No. 10-53918(PJW) [the “Air
Performance Action”]; Zazzali v. Atlas Van Lines, Inc. and John Doe 1-10, Adv. Proc. No. 1054827(PJW) [the “Atlas Van Action”]; Zazzali v. Hoefer Wysocki Architects LLC and John Doe
1-10, Adv. Proc. No. 10-54882(PJW) [the “Hoefer Action”]; Zazzali v. IBF Group and John Doe
1-10, Adv. Proc. No. 10-54899(PJW) [the “IBF Group Action”]; Zazzali v. Brooks & Amaden,
Inc. and John Doe 1-10, Adv. Proc. No. 10-55219(PJW) [the “Brooks & Amaden Action”];
Zazzali v. New West Paving and John Doe 1-10, Adv. Proc. No. 10-54995(PJW) [the “New
West Action”].
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Debtors’ plan of liquidation was confirmed in October 2010, naming
James Zazzali (“Trustee”) as litigation trustee of the DBSI Estate
Litigation Trust.
Following

(Case No. 08-12687(PJW), Doc. # 5924.)
his

appointment,

adversary actions in this Court.

Trustee

commenced

these

A number of the defendants have

moved for a determination by this Court as to whether the claims
asserted in the adversaries are core or non-core proceedings under
28 U.S.C. § 157(b).

(Adv. Proc. No. 10-54524(PJW), Doc. # 99; Adv.

Proc. No. 10-54648(PJW), Doc. # 157; Adv. Proc. No. 10-53991(PJW),
Doc. # 21; Adv. Proc. No. 10-53918(PJW), Doc. # 23; Adv. Proc. No.
10-54827(PJW), Doc. # 21; Adv. Proc. No. 10-54882, Doc. # 22; Adv.
Proc. No. 10-54899, Doc. # 23; Adv. Proc. No. 10-55219, Doc. # 22;
Adv. Proc. No. 10-54995, Doc. # 20.)

Trustee filed a consolidated

response (“Response”) to the Motions in each action.

(Adv. Proc.

No. 10-54524(PJW), Doc. # 160; Adv. Proc. No. 10-54648(PJW), Doc.
# 237; Adv. Proc. No. 10-53991(PJW), Doc. # 26; Adv. Proc. No. 1053918(PJW), Doc. # 31; Adv. Proc. No. 10-54827(PJW), Doc. # 26;
Adv. Proc. No. 10-54882, Doc. # 27; Adv. Proc. No. 10-54899, Doc.
# 28; Adv. Proc. No. 10-55219, Doc. # 27; Adv. Proc. No. 10-54995,
Doc. # 30.)
There are commonalities among the claims asserted in the
actions such that they can be grouped into categories based on the
causes of action listed in the complaint.

One category of action,

herein the “Four-Count Actions,” includes the Blind Gallery and Air

4
Performance Actions and asserts avoidance claims under 11 U.S.C. §§
5472,

5483,

5494,

and

disallowance

2

Section 547 permits a trustee to
avoid any transfer of an interest of the debtor in property -(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the debtor before such
transfer was made;
(3) made while the debtor was insolvent;
(4) made-(A) on or within 90 days before the date of the filing of the petition; or
(B) between ninety days and one year before the date of the filing of the
petition, if such creditor at the time of such transfer was an insider; and
(5) that enables such creditor to receive more than such creditor would
receive if-(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been made; and
(C) such creditor received payment of such debt to the extent provided by
the provisions of this title.
11 U.S.C. § 547(b) (2005).
3

Section 548 provides in relevant part:
(a)(1) The trustee may avoid any transfer (including any transfer to or for
the benefit of an insider under an employment contract) of an interest of the
debtor in property, or any obligation (including any obligation to or for the
benefit of an insider under an employment contract) incurred by the debtor,
that was made or incurred on or within 2 years before the date of the filing
of the petition, if the debtor voluntarily or involuntarily-(A) made such transfer or incurred such obligation with actual intent to
hinder, delay, or defraud any entity to which the debtor was or became, on
or after the date that such transfer was made or such obligation was
incurred, indebted; or
(B)(i) received less than a reasonably equivalent value in exchange for such
transfer or obligation; and
(ii)(I) was insolvent on the date that such transfer was made or such
obligation was incurred, or became insolvent as a result of such transfer or
obligation;
(II) was engaged in business or a transaction, or was about to engage in
business or a transaction, for which any property remaining with the debtor
was an unreasonably small capital;
(III) intended to incur, or believed that the debtor would incur, debts that
would be beyond the debtor's ability to pay as such debts matured; or

of
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claims against the estate under § 5025.

The second category of

action, herein the “Ten-Count Actions,” includes the Atlas Van,
Hoefer, IBF Group, Brooks & Amaden, and New West Actions.

The

complaints in the Ten-Count Actions all assert claims for the
avoidance of fraudulent transfers under 11 U.S.C. §§ 5446 and 548

(IV) made such transfer to or for the benefit of an insider, or incurred such
obligation to or for the benefit of an insider, under an employment contract
and not in the ordinary course of business.
11 U.S.C. § 548(a) (2005).
4

a) Except as provided in subsection (b) or (c) of this section, the trustee may avoid a
transfer of property of the estate-(1) that occurs after the commencement of the case; and
(2)(A) that is authorized only under section 303(f) or 542(c) of this title; or
(B) that is not authorized under this title or by the court.
11 U.S.C. § 549 (2005).
5

Section 502 provides in relevant part that “the court shall disallow any claim of any
entity . . . that is a transferee of a transfer avoidable under section . . . 544, 545, 547, 548, 549 . . .
of this title, unless such entity or transferee has paid the amount or turned over any such property,
for which such entity or transferee is liable . . . .” 11 U.S.C. § 502(d) (2005).
6

(a) The trustee shall have . . . the rights and powers of, or may avoid any transfer of
property of the debtor or any obligation incurred by the debtor that is voidable by-(1) a creditor that extends credit to the debtor at the time of the
commencement of the case, and that obtains, at such time and with respect
to such credit, a judicial lien on all property on which a creditor on a simple
contract could have obtained such a judicial lien, whether or not such a
creditor exists;
(2) a creditor that extends credit to the debtor at the time of the
commencement of the case, and obtains, at such time and with respect to
such credit, an execution against the debtor that is returned unsatisfied at
such time, whether or not such a creditor exists;
...
(b)(1) Except as provided in paragraph (2), the trustee may avoid any
transfer of an interest of the debtor in property or any obligation incurred by
the debtor that is voidable under applicable law by a creditor holding an
unsecured claim that is allowable under section 502 of this title or that is not
allowable only under section 502(e) of this title.
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and applicable state law, preferential transfers under § 547, and
post-petition transfers under § 549; for unjust enrichment; and for
the disallowance of all claims under § 502. The remaining actions,
the AFA Financial Action and the 1031 Exchange Action, each assert
a unique combination of claims. The AFA Financial Action complaint
asserts causes of action under §§ 544, 547, 548, 549, and 502, as
well as for unjust enrichment.

Lastly, the 1031 Exchange Action

complaint seeks the avoidance of fraudulent transfers under §§ 544
and 548, the disallowance of claims under § 502, unjust enrichment,
rescission

of

certain

agreements

between

Debtors

and

the

defendants, and a declaratory judgment for relief related to the
federal Securities Act of 1933 and Securities Exchange Act of 1934.

Jurisdiction
A bankruptcy court has the power to determine “whether a
proceeding is a core proceeding under this subsection or is a
proceeding that is otherwise related to a case under title 11.”

28

U.S.C. § 157(b)(3).

Discussion
In their briefing on whether these actions are core or
non-core, the parties are in agreement that the cause of action for
the disallowance of claims under § 502 and the avoidance claims

11 U.S.C. § 544(a) & (b) (1998).

7
under §§ 544, 547, 548, and 549 are core.

In dispute is whether

the claims for unjust enrichment in the Ten-Count, AFA Financial,
and

1031

Exchange

Actions,

and

the

declaratory

judgment

rescission claims in the 1031 Exchange Action, are core.

and

Thus, I

will address each category of action in turn below.
Courts in this circuit apply a two-step analysis to
determine whether a proceeding is core or non-core. The first step
is to look at the non-exclusive list of core proceedings listed in
§ 157(b)(2)7.

7

In re Exide Techs., 544 F.3d 196, 206 (3d Cir.

Section 157(b)(2) provides:
Core proceedings include, but are not limited to-(A) matters concerning the administration of the estate;
(B) allowance or disallowance of claims against the estate or exemptions
from property of the estate, and estimation of claims or interests for the
purposes of confirming a plan under chapter 11, 12, or 13 of title 11 but
not the liquidation or estimation of contingent or unliquidated personal
injury tort or wrongful death claims against the estate for purposes of
distribution in a case under title 11;
(C) counterclaims by the estate against persons filing claims against the
estate;
(D) orders in respect to obtaining credit;
(E) orders to turn over property of the estate;
(F) proceedings to determine, avoid, or recover preferences;
(G) motions to terminate, annul, or modify the automatic stay;
(H) proceedings to determine, avoid, or recover fraudulent conveyances;
(I) determinations as to the dischargeability of particular debts;
(J) objections to discharges;
(K) determinations of the validity, extent, or priority of liens;
(L) confirmations of plans;
(M) orders approving the use or lease of property, including the use of
cash collateral;
(N) orders approving the sale of property other than property resulting
from claims brought by the estate against persons who have not filed
claims against the estate;
(O) other proceedings affecting the liquidation of the assets of the estate
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2008).

The next step is to perform a two-pronged test, under which

“a claim will be deemed core ‘if (1) it invokes a substantive right
provided by title 11 or (2) if it is a proceeding, that by its
nature, could arise only in the context of a bankruptcy case.’” Id.
(quoting Halper v. Halper, 164 F.3d 830, 836 (3d Cir. 1999)).
core

proceeding

must

have

as

its

foundation

the

“A

creation,

recognition, or adjudication of rights which would not exist
independent of a bankruptcy environment although of necessity there
may be peripheral state law involvement.”

In re Stone & Webster,

Inc., 367 B.R. 523, 526 (Bankr. D. Del. 2007) (citations and
internal quotation marks omitted).

Four-Count Actions
The only claims asserted in these actions are avoidance
claims under §§ 547, 548, 549 and disallowance of claims pursuant
to § 502.

The parties to the Four-Count Actions concede that these

claims are core.

Moreover, actions to avoid preferential and

fraudulent transfers are specifically enumerated in the list of
core proceedings, under § 157(b)(2)(F) and (H), respectively.
Turning to the second prong of the Halper test, avoidance actions
clearly invoke a substantive right provided by title 11 as they are
or the adjustment of the debtor-creditor or the equity security holder
relationship, except personal injury tort or wrongful death claims; and
(P) recognition of foreign proceedings and other matters under chapter 15
of title 11.
28 U.S.C. § 157(b)(2)(A)-(P) (2005).
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brought

pursuant

disallowance

of

to

provisions

claims

is

a

of

the

core

Bankruptcy

proceeding

Code.

pursuant

The
to

§

157(b)(2)(B), and by definition could only arise in the context of
a bankruptcy case.

As to the avoidance of post-petition transfers

under § 549, while it is not explicitly listed as a core claim in
§ 157(b)(2), it is an avoidance action that is both a substantive
right created by the Bankruptcy Code and could only exist where a
petition for bankruptcy has been filed. Therefore, I hold that the
Four-Count Actions are core matters.

Ten-Count Actions
As noted above, the parties dispute only whether the
claims for unjust enrichment in these actions are core.

The

remaining nine counts are avoidance actions pursuant to §§ 544,
547, 548, and 549, and the disallowance of claims under § 502.

I

have already determined above that the §§ 547, 548, and 549 actions
are

undoubtedly

core.

Likewise,

I

agree

with

the

court

in

Kirschner v. Agoglia (In re Refco Inc.), 461 B.R. 181 (Bankr.
S.D.N.Y. 2011), that claims for fraudulent conveyance brought under
§ 544 are core because they arise under the Bankruptcy Code.
B.R. at 183-84.

461

See also In re Universal Marketing, Inc., 459 B.R.

573, 576 (Bankr. E.D. Pa. 2011) (“Even though § 544 incorporates
state law to provide the ‘rules of decision,’ a § 544 claim is a
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federal bankruptcy cause of action.”)

Thus, the avoidance claims

are all core.
With regard to the claim for unjust enrichment, Trustee
argues that the claim is core “because it is expressly based on,
and the unjust enrichment at issue flows from, the two and fouryear fraudulent transfers [sought to be avoided under §§ 544 and
548].”

(Response, at 3.)

The Ten-Count Action defendants, on the

other hand, conclude without explanation that the cause of action
for unjust enrichment “is a state law claim that does not appear to
be core.” (Adv. Proc. No. 10-54827, Doc. # 21, at 3; Adv. Proc. No.
10-54882, Doc. # 22, at 3; Adv. Proc. No. 10-54899, Doc. # 23, at
3; Adv. Proc. No. 10-55219, Doc. # 22, at 3; Adv. Proc. No. 1054995, Doc. # 20, at 3.)
In the Atlas Van Action complaint, Trustee frames the
cause of action for unjust enrichment as follows:
98. Plaintiffs reassert all of the allegations in the
foregoing paragraphs of this Complaint as if more fully
set forth herein.
99. Defendants and/or defendants John Doe 1-10 were
enriched as a result of receiving the Two Year Transfers
and the Four Year Transfers described in this Complaint
by receiving something of value that belonged to
Plaintiff.
100.
These
conscience.

enrichments

violate

equity

and

good

101. These enrichments did not result from enforceable
agreements between Plaintiff and Defendants.
102. By reason of the forgoing [sic], Defendants and/or
defendants John Doe 1-10 should be compelled by this
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Court to make restitution to Plaintiff in the amount of
the Two Year Transfers and the Four Year Transfers.
(Adv. Proc. No. 10-54827, Doc. # 1, at 21-22.)

The other four

complaints in the remaining Ten-Count Actions contain the same
allegations

in

the

same

numbered

paragraphs.

The

“Two

Year

Transfers” and “Four Year Transfers” are those transfers that
Trustee seeks to avoid pursuant to §§ 544 and 548.

Further, as the

first paragraph of the complaints make clear, the purpose of the
action

is

defendants.

to

“avoid

and

recover

(Compls., at 1.)

certain

transfers”

to

the

The “Nature of the Complaint,” as

stated in relevant part, is
to avoid and recover from Defendant, or from any other
person or entity for whose benefit the transfers were
made, all fraudulent transfers of property, and to or for
the benefit of Defendant or defendants John Doe 1-10,
from an account owned by one or more of the Debtors
and/or any applicable additional Debtor(s) and/or the
affiliated “Consolidated Non-Debtor(s)” (as that term is
defined in the Plan) (collectively, the “Transferor”)
during the four year period prior to the filing of the
Debtors’ bankruptcy petitions pursuant to 11 U.S.C. §§
544, 548 and 550 and/or applicable state law. Subject to
further discovery, proof, and/or affirmative defenses
that may be asserted by Defendant in response to the
Complaint, Plaintiff also seeks: (i) to recover any
unauthorized post-petition transfers, including any
transfers on account of pre-petition debt that cleared
post-petition, pursuant to 11 U.S.C. § 549, and (ii) any
preferential transfers that the Debtors may have made to
the Defendant pursuant to 11 U.S.C. § 547.
(Id. at 2.)

No mention is made of any other grounds for relief in

addition to the avoidance powers provided by the Bankruptcy Code.
Thus, the cause of action for unjust enrichment in the Ten-Count
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Complaint is best understood as an alternate method of pleading or
a rewording of the fraudulent transfer actions provided by the
Bankruptcy Code.

Trustee is seeking the return of the same funds,

and cannot get a double recovery for the fraudulent transfer
actions and the unjust enrichment claims.

In this context, then,

it is this bankruptcy case that allows Trustee to seek the return
of the transfers.

The unjust enrichment claim here is in the

nature of an action for fraudulent conveyance, and thus it is core.

AFA Financial Action
The moving defendants in this action do not dispute
Trustee’s determination that all of the claims asserted are core.
As in the Four-Count and Ten-Count Actions, the complaint
in the AFA Financial Action seeks the avoidance and recovery of
fraudulent

(§§

544

and

548),

preferential,

and

post-petition

transfers, the disallowance of claims under § 502, and restitution
for unjust enrichment.

Moreover, the unjust enrichment claim is

identical to the unjust enrichment count in the Ten-Count Actions:
74. Plaintiffs reassert all of the allegations in the
foregoing paragraphs of this Complaint as if more fully
set forth herein.
75. Defendants and/or defendants John Doe 1-500 were
enriched as a result of receiving the Two Year Transfers
and the Four Year Transfers described in this Complaint
by receiving something of value that belonged to
Plaintiff.
76. These enrichments violate equity and good conscience.
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77. These enrichments did not result from enforceable
agreements between Plaintiff and Defendants.
78. By reason of the forgoing [sic], Defendants and/or
defendants John Doe 1-500 should be compelled by this
Court to make restitution to Plaintiff in the amount of
the Two Year Transfers and the Four Year Transfers.
(Adv. Proc. No. 10-54524(PJW), Doc. # 1.)

The first two pages of

the complaint contain the same language regarding the purpose of
the

action

as

to

avoid

and

recover

preferential, and post-petition transfers.

certain

fraudulent,

(Doc. # 1, at 1-2.)

Thus, as in the Ten-Count Actions, the unjust enrichment claim is
essentially an alternate grounds for recovery of the allegedly
fraudulent transfers.

In other words, the unjust enrichment cause

of action is in the nature of a fraudulent transfer avoidance
claim, and thus is core.
The defendants argue that another bankruptcy court in
this district held in In re Insilco Techs., Inc., 330 B.R. 512
(Bankr. D. Del. 2008), that an unjust enrichment claim was non-core
even where it was “paired with a fraudulent transfer claim.” (Adv.
Proc. No. 10-54524(PJW), Doc. # 187, at 7.)
however, is distinguishable.

The Insilco decision,

The complaint in Insilco asserted

mostly non-bankruptcy claims related to state corporate law (e.g.
breach of fiduciary duty, abuse of control).

330 B.R. at 517.

Further, there was no discussion of whether the unjust enrichment
claim derived from either of the Bankruptcy Code claims.

In
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contrast, the unjust enrichment claim here is in the nature of a
fraudulent conveyance action, which is undoubtedly core.8

1031 Exchange Action
As

in

the

Four-Count,

Ten-Count,

and

AFA

Financial

Actions, Trustee asserts several avoidance claims in the 1031
Exchange Action.

These causes of action are clearly core under §

157(b)(2)(F), (H), and the Halper test.
The remaining three causes of action, for declaratory
judgment, unjust enrichment, and rescission, are of a different
nature.

The count for declaratory judgment reads as follows:

124. Plaintiffs reassert all of the allegations in the
foregoing paragraphs of this Amended Complaint as if more
fully set forth herein.
125. By virtue of the forgoing [sic], the Debtors seek a
declaratory judgment from this Court: (1) that the TIC
interests constituted securities under the Securities Act
and the Exchange Act; (2) that Defendants were not
licensed to sell securities; (3) that the sale of TIC
interests as real estate rather than as a security
violated the Securities Act and the Exchange Act due to
the Debtors’ failure to comply with the Securities Act
and the Exchange Act with respect to the TIC interests
and the Defendants’ lack of appropriate licenses to sell
the TIC interests as securities;(4) that as a result, any
agreements obligating the Debtors to make referral fee,
commission, or other payments to the Defendants based
upon the sale of the TIC interests are void and
unenforceable, and (5) requiring the Defendants to make

8

I also note that more recently, this Court determined that an action asserting unjust
enrichment claims alongside other avoidance actions was core in its entirety, but did not analyze
its determination in detail. Burtch v. Seaport Capital, LLC (In re Direct Response Media, Inc.),
–- B.R. –-, Adv. No. 10–50855(KG), 2012 WL 112503, at *1 (Bankr. D. Del. Jan. 12, 2012).
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restitution to the Plaintiff in the amount of the Two
Year Transfers and the Four Year Transfers.
126. As a result of the foregoing, the Court should enter
declaratory judgment as aforesaid in the exercise of its
sound discretion.
(Adv. Proc. No. 10-54648(PJW), Doc. # 3, at 34-35.)

The gravamen

of this claim is a plea for relief under the federal securities
laws, namely the Securities Act of 1933 and the Securities Exchange
Act of 1934.

Such a claim is not core, as it does not fall under

any of the categories listed in § 157(b)(2), does not assert a
substantive right provided under title 11, and is not an action
that could arise only in a bankruptcy case.
Similarly, Trustee’s claim for rescission derives from
securities law:
133. To the extent that Defendants and/or defendants John
Doe 1-500 received a brokerage commission, referral fee,
or other payment based upon the unlicensed sale of
securities, the agreement giving rise to the underlying
obligation to make the payments was void, improper, and
is subject to rescission.
134. To the extent Defendants and/or defendants John Doe
1-500 received a brokerage commission, referral fee, or
other payment based upon the unlicensed sale of
securities, the payments received by Defendants and/or
defendants John Doe 1-500 must be disgorged.
135. By reason of the foregoing, Plaintiff is entitled to
a judgment of rescission and disgorgement against
Defendants and/or defendants John Doe 1-500.
(Id. at 36.)

Trustee is asking for the recovery of funds received

from the allegedly unlicensed sale of securities.

This is not an
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action in the nature of an avoidance action under the Bankruptcy
Code, but rather a request for relief under federal securities law.
Thus, the claim for rescission is not core for the same reason that
the declaratory judgment claim is not core.
Lastly, the complaint asserts a cause of action for
unjust enrichment:
127. Plaintiff reasserts all of the allegations in the
foregoing paragraphs of this Amended Complaint as if more
fully set forth herein.
128. Defendants and/or defendants John Doe 1-500 were
enriched as a result of receiving the Two Year Transfers
and the Four Year Transfers described in this Amended
Complaint by receiving something of value that belonged
to Plaintiff.
129.
These
enrichments
violate
equity
and
good
conscience.
130. These enrichments did not result from enforceable
agreements between Plaintiff and Defendants.
131. By reason of the forgoing [sic], Defendants and/or
defendants John Doe 1-500 should be compelled by this
Court to make restitution to Plaintiff in the amount of
the Two Year Transfers and the Four Year Transfers.
(Id. at 35.)

Although the language of this count is the same as

that in the Ten-Count and AFA Financial Actions complaints, I
conclude that, reading this complaint as a whole, the unjust
enrichment claim in this action is of a different nature.
Ten-Count

and

AFA

Financial

Actions,

Trustee

In the

asserted

only

avoidance claims alongside the unjust enrichment claim, and thus it
can be said that the unjust enrichment cause of action was a
rewording of the Bankruptcy Code claims.

In contrast, Trustee is

alleging that the defendants in the 1031 Exchange Action entered
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into “void and unenforceable agreements” to receive fees and
commissions from the unlicensed sale of securities.
No. 10-54648, Doc. # 3, at 35, ¶ 125.)

(Adv. Proc.

The “Nature of the

Complaint” is described as
to avoid and recover from Defendants, or from any other
person or entity for whose benefit a particular transfer
was made, all fraudulent transfers of property, and to or
for the benefit of Defendants or defendants John Doe
1-500, from an account owned by one or more of the
Debtors or any applicable additional Debtor(s) or the
affiliated “Consolidated Non-Debtor(s)” (collectively,
the “Transferors”) during the four year period prior to
the filing of the Debtors’ bankruptcy petitions pursuant
to 11 U.S.C. §§ 544, 548 and 550 and/or applicable state
law. This Amended Complaint also seeks declaratory relief
pursuant to 28 U.S.C. § 2201, et seq., and 11 U.S.C. §§
105(a), 323, and 541(a), and in accordance with Fed. R.
Bankr. P. 7001(9) and 7003 declaring the underlying
agreements pursuant to which the transfers at issue in
this Amended Complaint were made to be null and void.
(Id. at 7-8.)

Thus, in the 1031 Exchange Action, the unjust

enrichment claim derives from a quasi-contract principle, rather
than the right to recover avoidable transfers under the Bankruptcy
Code.

As a result, the claim does not assert a substantive right

provided by title 11 and is not a claim that can arise solely in
the context of a bankruptcy case.

Conclusion
For

the

foregoing

reasons,

I

hold

that

the

Air

Performance, Blind Gallery, AFA Financial, Atlas Van, Hoefer, IBF
Group, Brooks & Amaden, and New West Actions are core in their
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entirety.

I further hold that in the 1031 Exchange Action, the

causes of action for avoidance and disallowance of claims are core,
but that the claims for declaratory judgment, unjust enrichment,
and rescission are non-core.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

)
)
DBSI, INC., et al.
)
)
Debtors.
)
)
_______________________________ )
JAMES R. ZAZZALI, as Trustee
)
for the Debtors’ Jointly)
Administered Chapter 11 Estates )
and/or as Litigation Trustee
)
for the DBSI Estate Litigation
)
Trust,
)
)
Plaintiff,
)
)
v.
)
)
AFA FINANCIAL GROUP, LLC,
)
et al.,
)
)
1031 EXCHANGE GROUP, et al.,
)
)
THE BLIND GALLERY and JOHN DOE
)
1-10,
)
)
AIR PERFORMANCE SERVICE, INC.
)
and JOHN DOE 1-10,
)
)
ATLAS VAN LINES, INC., and
)
JOHN DOE 1-10,
)
)
HOEFER WYSOCKI ARCHITECTS LLC
)
and JOHN DOE 1-10,
)
)
IBF GROUP and JOHN DOE 1-10,
)
)
BROOKS & AMADEN, INC. and
)
JOHN DOE 1-10,
)
)
NEW WEST PAVING and JOHN DOE
)
1-10,
)
)
Defendants.
)

Chapter 11
Case No. 08-12687(PJW)
Jointly Administered

Adv. Proc. No. 10-54524(PJW)
Adv. Proc. No. 10-54648(PJW)
Adv. Proc. No. 10-53991(PJW)
Adv. Proc. No. 10-53918(PJW)
Adv. Proc. No. 10-54827(PJW)
Adv. Proc. No. 10-54882(PJW)
Adv. Proc. No. 10-54899(PJW)
Adv. Proc. No. 10-55219(PJW)
Adv. Proc. No. 10-54995(PJW)

ORDER
For the reasons set forth in the Court’s memorandum
opinion of this date, the Court rules as follows:
As to AFA Financial Group, LLC, et al., Adv. Proc. No.
10-54524(PJW), Doc. # 99; The Blind Gallery and John Doe 1-10, Adv.
Proc. No. 10-53991(PJW), Doc. # 21; Air Performance Service, Inc.
and John Doe 1-10, Adv. Proc. No. 10-53918(PJW), Doc. # 23; Atlas
Van Lines, Inc. and John Doe 1-10, Adv. Proc. No. 10-54827(PJW),
Doc. # 21; Hoefer Wysocki Architects LLC and John Doe 1-10, Adv.
Proc. No. 10-54882(PJW), Doc. # 22; IBF Group and John Doe 1-10,
Adv. Proc. No. 10-54899(PJW), Doc. # 23; Brooks & Amaden, Inc. and
John Doe 1-10, Adv. Proc. No. 10-55219(PJW), Doc. # 22; and New
West Paving and John Doe 1-10, Adv. Proc. No. 10-54995(PJW), Doc.
# 20, those actions are core in their entirety.
As to 1031 Exchange Group, et al., Adv. Proc. No. 1054648(PJW)(Doc. # 157), the causes of action for avoidance and
disallowance of claims are core, but the claims for declaratory
judgment, unjust enrichment, and rescission are non-core.

Peter J. Walsh
United States Bankruptcy Judge

Dated: March 30, 2012

