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WALSH, J.

Before the Court is a notion for summary judgnment by
plaintiff, National Pipe & Plastics, Inc. (also known as NPP
Acqui sition, Inc., henceforth “NPP Acquisition”)(Doc. # 15); a
cross-notion for sumrary judgnment by the debtor N P.P. Liquidation
Conpany (fornmerly known as National Pipe & Plastics, Inc.,
henceforth “Debtor” or “NPP Liquidation”)(Doc. #27); and a cross-
nmotion for sumrary judgnent by judgnent creditor DVS Construction,
Inc. (“DM5”)(Doc. # 20). NPP Acquisition seeks (i) a declaration
that it is not liable to DM5 on DM state court judgnent agai nst
t he Debt or because NPP Acquisition is not a successor-in-interest
to the Debtor as a matter of law, (ii) a declaration that if DVS
has a cl ai magai nst NPP Acquisition, then Debtor nust indemify NPP
Acqui sition against the claim under an asset purchase agreenent
(“Asset Purchase Agreenent”) between NPP Acquisition and the Debtor
and this Court’s order approving the sale of substantially all of
the Debtor’s assets (the “Sale Oder”); and (iii) entry of a
default judgnent against defendant The Jack Farrelly Conpany
(“Farrelly”). The Debtor’s notion also seeks entry of default
j udgnent against Farrelly and agrees that NPP Acquisition is not
the Debtor’s successor-in-interest. However, the Debtor disagrees
that it nrust indemify NPP Acquisition and seeks an order
accordi ngly. It also requests a declaration that DM claimis

solely against the Debtor and thus di scharged. DMS seeks an order
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that NPP Acquisition is the Debtor’s successor-in-interest and
therefore is liable to DVM5 on its judgnent against the Debtor.
Al ternatively, DMVS asks the Court for nore time to take di scovery
and devel op the record.

For the reasons set forth below (1) summary judgnent wl |
be denied on the issue of successor-in-interest liability, (2)
summary judgnent wll be granted as to NPP Acquisition’s
i ndemmi fication rights against NPP Liquidation, and (3) a default
judgment will be entered against Farrelly.

FACTS

Prior to concluding a voluntary reorgani zati on conmenced
in 1991 in the United States Bankruptcy Court for the District of
New Jersey (the “New Jersey Chapter 11"), NPP Liquidation was known
as LCP, an entity engaged principally in the manufacture and
distribution of PVC pipe. 1In 1992, while still in its New Jersey
Chapter 11, LCP manufactured and sold through Farrelly, one of its
key distributors, approximately 1,040 feet of eight-inch PVC sewer
pipe to DVM5 for installation as a municipal sewer line in
Far m ngton, Connecticut. LCP energed fromits New Jersey Chapter
11 in 1993 as National Pipe & Plastics, Inc. As a result of the

present Chapter 11 case, it is now known as NPP Li qui dati on. 1

! L CP emerged from its New Jersey Chapter 11 as National Pipe & Plastics, Inc. In
September, 1996, it filed the present Chapter 11 bankruptcy in Delaware and sold
substantialy al of its assets, including the “Nationa Pipe & Plastics’ name, to
NPP Acquisition. Following the asset sale, the Debtor changed its name to NPP
Liquidation.
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After DVS installed the eight-inch sewer pipe, the Town
of Farm ngton experienced problens at the installation site and a
subsequent investigation revealed that the pipe was defectively
manuf actured with sub-standard wall thickness. See Field Conplaint
Report, Ex. 1, (Doc. # 22). Representatives of LCP, the Town of
Farm ngton, Farrelly, and DVS concurred that total replacenent of
the defective pipe was required. See id. In the fall of 1994, DMS
renmoved and repl aced the defective pipe. DVMS was instructed to
conpute the cost of repairs and forward the information to LCP
through Farrelly for review See id. DVS forwarded the repair cost
information to LCP in January 1995 but was never paid for the
removal and repl acenent of the defective PVC pipe.

On January 23, 1996, DMS instituted a breach of contract
and warranty action against LCP and Farrelly in Connecticut
Superior Court (the “1996 Connecticut State Action”), m stakenly
believing that LCP was the correct name of the entity that had
energed fromthe New Jersey Chapter 11. See Connecticut Superi or
Court Conplaint, Ex. J, (Doc. # 17). On May 28, 1996, Attorney
Robert J. OBrien (“OBrien”) filed an appearance on behal f of LCP
in the 1996 Connecticut State Action but w thdrew that appearance
in April, 1998. See Notice of Appearance, Ex. 2, (Doc. # 22). On
July 10, 1998, a default judgnment was entered by the Connecti cut
Superior Court against LCP (the “Default Judgnent”) in the anmount
of $308, 245.65. The Default Judgnent becane final on Novenber 10,

1998.
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In Septenber 1996, while the 1996 Connecticut State
Action was still pending, LCP, then known as National Pipe &
Plastics, filed for bankruptcy relief in Delaware (the “Del aware
Chapter 11"). DM was not notified of the Debtor’s Del anware
Chapter 11 nor was it listed as a creditor in the Del aware Chapter
11. See List of Creditors, (Doc. # 18, Case No. 96-1676 [PIW).
The Debtor did not notify this Court of the pending DVS litigation
in Connecticut, nor did the Debtor directly notify DM5S of its
pendi ng Asset Purchase Agreenent. However, Farrelly, although not
listed anong Debtor’s creditors, was provided direct notice of the
proposed sale of substantially all of Debtor’s assets. See id. ;
see also Notice of Hearing on Sale Mdttion, Ex. A (Doc. # 28, Case
No. 96-1676 [PJW). A notice of the proposed sale was also

published in the Wall Street Journal on Novenber 1, 1996.

NPP Acquisition, a subsidiary of N ssho Iwai Anerican
Corporation (“NAC), is the party to whom Debtor sold
substantially all its assets for approximtely $13, 750, 000 pur suant
to the Asset Purchase Agreenment. The sale to NPP Acquisition was
contenpl ated by Debtor and NIAC in negotiations and agreenents
reached prior to the commencenent of Debtor’s Del aware Chapter 11.
See Affidavit of J. Allan McLean at 1, ¥ 3, (Doc. # 14, Case No.
96- 1676 [PJW). The proposed sale could not have been consunmmat ed
out si de of bankruptcy because Debtor, in the New Jersey Chapter 11,
covenanted not to sell all of its assets wthout the approval of

all of its shareholders and creditors, approval Debtor believed



7
woul d have been difficult if not inpossible to obtain. See id. at
2, 1 6. Debtor had tried to effect the sane sale in the context of
the New Jersey Chapter 11 but was denied perm ssion to nodify its
New Jersey plan because that plan had been substantially
consunmated. See id. at 2, Y 7.

Under the terms of the Asset Purchase Agreenent, NPP
Acqui sition expressly purchased certain assets from NPP Li qui dation
and expressly identified those assets it was not purchasing (the
“Excl uded Assets”). See Asset Purchase Agreenent at Y 2.1 and
2.2, Ex. A (Doc. # 17). Those assets purchased included, inter

alia, NPP  Liquidation’s “Equi pnent,” “Intangi ble Assets,”

“I'nventory,” “Real Property,” “Contracts,” and “Qther Personalty.”

See id. at Y 2.1. The Excluded Assets included, inter alia, “any
proceeds,” “all accounts receivable,” “any mnute books . . . and
simlar corporate records,” of Debtor and “real property of
[ Debtor] located in Carrolton, Chio.” See id. at f 2.2.

The Asset Purchase Agreenent further provided that,
pursuant to its purchase of specified assets of NPP Liquidation,
NPP Acquisition was only assumng certain liabilities of NPP
Li qui dati on. See id. at 2.3. O her than those liabilities so
speci fied, NPP Acquisition assuned:

no liability or obligation whatsoever, at any

time, [for] any or all Liabilities arising

fromthe operation of, or any act or om ssion

occurring in respect of, the Business or the

ownership of the transferred Assets prior to

the [effective date of the Asset Purchase
Agreenent . |
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See Asset Purchase Agreenent at § 2.4. The Asset Purchase
Agreenment defines “Liability” to nean *“any debt, liability,
commtnent, or obligation of any kind, character, or nature
whatsoever . . . .” See id. at Y 1.1(be). *“Business” is defined
as “[NPP Liquidation’s] business of manufacturing, distributing,
mar keting and selling [PVC] pipes.” See id. at 1 1.1(q).
Paragraph 11.2 of the Asset Purchase Agreenent provides
t hat :
[ NPP Liquidation] and its successors and
assigns shall jointly and severally indemify
and hol d harm ess and defend [ NPP Acqui sition]
.o from and against any and all Damages
incurred thereby or caused thereto based on,
arising from or relating to:
(a) any Excluded Liability including
[ NPP Liquidation’s] failure to pay
or satisfy any such Liability .
See id. at § 11.2. Concerning matters involving third parties, NPP
Liquidation had the right to take over the defense of any
indemmified claim To the extent it did not, NPP Acquisition was
permtted to defend against such clains while “preserving its
rights to indemification . . . including without Iimtation for
the cost of such defense.” See id. at § 11.5(b). However, the
Asset Purchase Agreenent requires that the party which seeks
indemmity nust provide tinmely notice to the indemifier of any

action which mght give rise to an indemification claim See id.

at T 11.5(a). Failure to do so would reduce the indemification
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claimto the extent the indemifying party is prejudiced by the
del ay. See id.

Addi tionally, t he Asset Pur chase Agr eenment
provides, inter alia, that an escrow fund (the “Escrow Fund”) woul d
be established in the sum of $2 mllion from which to satisfy
indemmi fication clains submtted by NPP Acquisition within the 18
nonths i mediately follow ng entry of the Asset Purchase Agreenent.
See id. at 1Y 2.7 and 11.4(c); see also Escrow Agreenent, Ex. A
(Doc. # 17). Any funds not so directed during that 18 nonth period
are to be nmade available for general distribution to NPP
Liquidation’s creditors. See Escrow Agreenent at 9§ 4. The
distribution of the Escrow Fund has been del ayed pendi ng out cone of
t he present dispute.

Additionally, the Asset Purchase Agreenent provides that
any dispute, controversy or claimby and between NPP Liquidation
and NPP Acquisition are to be submtted to any state or Federa
court in New York state. See Asset Purchase Agreenment, 9§ 13.7(Db).

The Sale Order approving NPP Acquisition’s purchase of
NPP Li quidation’s assets pursuant to the Asset Purchase Agreenent
contained, inter alia, the follow ng express findings by the Court:

(1) Proper, tinmely, adequate and sufficient notice of the
[nmotion to approve the sale] and the [hearing relating to
the sale] has been provided . . .;

(2) No further notice [of the sale notion and hearing].
IS necessary;

(3) A reasonable opportunity to object or to be heard
regarding [the Asset Purchase Agreenent] has been



afforded to all interested persons and entities,

including, but not limted to, (a) all parties who claim

interests in or liens upon the Transferred Assets .

(8)

(9)

* * %

[ NPP Acquisition] is a good faith purchaser wthin
t he meani ng of the Section 365(m of the Bankruptcy Code;

[ NPP Acquisition] is not a successor to

Li quidation] or its estate.

(a) The consummation of the Asset Purchase
Agreenment will not anmobunt to a consolidation,
merger and/or de facto nerger of [NPP
Acquisition] and [NPP Liquidation] or its
est at e.

(b) [NPP Acquisition] is not a continuation of
[ NPP Liquidation] or its estate, there is not
a substanti al continuity anong [ NPP
Acqui sition] and [NPP Liquidation], and there
is no continuity of enterprise anong [NPP
Li qui dation] and [ NPP Acquisition].

(c) [NPP Acquisition] is not purchasing all of
[ NPP Li qui dation’ s] assets. [NPP Acquisition]
is not purchasing any of [NPP Liquidation’s]
capi tal st ock, cash, cash equival ents,
accounts receivable, bank deposits, insurance
rights, or «clains arising prior to [the
closing of the Asset Purchase Agreenent]

or any other Excluded Assets . . .;

(d) the transactions approved hereby are not
being entered into fraudulently. The sale
approved hereunder has been properly noticed
and all aspects thereof have been adequately
di scl osed.

(e) [NPP Acquisition] is not required to hire
any individuals enployed by [NPP Liquidation]
prior to the [closing of the Asset Purchase
Agreenment] . .. [NPP Acquisition] is
simlarly not reqwred to hire any of [NPP
Li qui dation’s] supervisory personnel.

(f) those of [NPP Liquidation’s] enployees who
are to be retained by [NPP Acquisition] are

[ NPP

10
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being hired under new enploynent contracts

and/ or other enploynent arrangenents . . .

[ NPP Acquisition] is not assum ng any of [NPP

Li qui dation’s] obligations to its enpl oyees.

(g0 No common identity of incorporators,

officers, directors or material stockhol ders

exists anmong [NPP Acquisition] and [NPP

Li qui dati on].
See Findings of Fact, Sale Order, Y 1, 2, 3, 8, and 9(a)-(g), Ex.
A, (Doc. # 17). Based upon these findings of fact, the Sale O der
aut horized the sale of NPP Liquidation’s specified assets to NPP

Acqui sition

free and clear of any and all liens, clains,
including without limtation, any theory of
successor liability, de facto nerger, or
substantial continuity, whether based in |aw
or equity . ”

See id. Orders, at 5. The Sale Order further provides that:

(3) [NPP Acquisition] shall have no liability
or responsibility for any liability or
obligation of [NPP Liquidation] under or
related to the Transferred Assets other than
for the Purchase Price . . .

(4) [NPP Acquisition] is not a successor to
[ NPP Liquidation] or its estate by any reason
of any theory of Ilaw or wequity and [NPP
Acqui sition] shall not assunme or in any way be
responsible for any liability or obligation of

[ NPP Liquidation] . . . except as otherw se
expressly provided in the Asset Purchase
Agr eenent ;

(5) . . . all persons and entities, including

[ NPP Li quidation] and/or its creditors .

shall be permanently and forever barred .
from commencing or continuing in any
manner any action or other proceeding of any
kind against [NPP Acquisition] as alleged
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successor of [NPP Liquidation], or otherw se

wth respect to any Liens, dCdains, and

Encunbr ances.

See id. at 6-7.

On Novenber 15, 1996, the Sale Oder was entered
approving the sale of substantially all of Debtor’s assets to NPP
Acqui sition pursuant to the terns of the Asset Purchase Agreenent.
NPP Acqui sition then commenced to carry on in the manufacture of
PVC pipe as had NPP Liquidation before it. NPP Li quidation’s
liquidating Chapter 11 Plan (the “Plan”) was confirned on April 25,
1997.

When this Court was made aware that DVS had received no
notice of NPP Liquidation’s Delaware Chapter 11, DVM5 was granted
permssion to file a proof of claim(the “DM5 Clainf) in February
1998, alnobst one year after the established clains bar date.
Farrelly also filed a |ate proof of claim(the “Farrelly Caini).
Both the DM5S Claim and the Farrelly Caim seek $308, 245. 65, the
damages attributed to the sale of the defective PVC pipe as fixed
by the Connecticut state court Default Judgnment. The Debtor filed
no objection to those clains. Both DVMS and NPP Acquisition have
made requests on NPP Liquidation for paynent of the DVS C ai m out
of the Escrow Fund. NPP Liquidation has refused to nake the
requested i ndemi fication paynents.

On August 14, 1998, DMS instituted an action agai nst NPP
Acqui sition in Connecticut (the “1998 Connecticut State Action”)

seeking to hold NPP Acquisition |iable as successor-in-interest to
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NPP Liquidation on the Default Judgnent. The 1998 Connecti cut
State Action was stayed by that court on Novenber 30, 1998 on the
nmoti on of NPP Acquisition, pending resolution of the outstanding
issues in this Court. See Connecticut Stay Order, Ex. L, (Doc. #
17). On June 26, 1998, NPP Acquisition commenced an action in the
Suprene Court of New York (the “New York State Action”) agai nst NPP
Li qui dation, DVM5, and Farrelly, the substance of which fornms the

basis for the case sub judice. The New York State Action was

subsequently renoved to United State District Court for the
Southern District of New York, transferred to United States
District Court in Delaware, and referred to this Court on Novenber
25, 1998.
DI SCUSSI ON

Al'l parties seek summary judgnent pursuant to Federal
Rules of Gvil Procedure 56(c) as incorporated in Rule 7056 of the
Federal Rul es of Bankruptcy Procedure. Rule 56(c) provides that:

summary judgnent shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories,

and admssions on file, together wth the

affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving
party is entitled to judgnent as a matter of |aw.

Fed. Rules Civ. Proc. 56(c); see also Cark v. Neal, 890 F. Supp.

345, 348 (D. Del. 1995). In ruling on a notion for summary
j udgnent the evidence nust be viewed in a |ight nost favorable to

the nonnoving party. See, e.qg., Cheilitis Corp. v. Citrate, 477




14
U S. 317, 322 (1986); Anderson v. Liberty Lobby, Inc., 447 U S

242, 255 (1986); Mtsushita EEC. Incus. Co. v. Zenith Radio Co.,

475 U. S. 574, 587 (1986). A genuine issue of material fact exists
if “the evidence is such that a reasonable jury could return a

verdict for the nonnoving party.” Liberty Lobby, 447 U S. at 256.

Successor-in-interest liability.

NPP Acqui sition argues, and NPP Liquidation concurs, that
there can be no dispute, in light of the express |anguage of the
Asset Purchase Agreenent and Sale Order, that NPP Acquisition is
not a successor-in-interest to NPP Liquidation. NPP Liquidation
contends that, as DM is a creditor of NPP Liquidation pursuant to
its filing of a proof of claimin the Del aware Chapter 11, and the
Sale Order expressly prohibits NPP Liquidation’s creditors from
comrenci ng or continuing any action against NPP Acquisition as an
al | eged successor to NPP Liquidation, the present action against
NPP Acquisition is prohibited by the law of the case. See Sale
Order at 19 7 and 12.

Additionally, NPP Acquisition argues that DMV5 is
i ncapable of establishing the legal elenents required to
denmonstrate that NPP Acquisition is a successor-in-interest to NPP
Li qui dati on. NPP Acquisition maintains that, as a general
proposition, a conpany that purchases the assets of another conpany
does not take on the liabilities of the seller conpany. See, e.qg.,

In re Asbestos Litigation, 1994 W. 89643 at *3 (Del. Super. C.

Feb. 4, 1994); Fountain v. Colonial Chevrolet, 1988 W. 40019 at *7
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(Del. Super. C., April 13, 1988). An exception to this general
rule arises when (i) the purchaser expressly or inpliedly assunmes
such liabilities; (ii) the transaction anobunts to a consolidation
or nmerger of the seller and purchaser; (iii) the purchaser is
merely a continuation of the seller; or (iv) the transaction has
been fraudulently consummat ed. See id. NPP Acqui sition argues
that DVMS cannot establish any of these enunerated exceptions, and
thus this Court nust reach the Ilegal conclusion that NPP
Acquisition is not a successor-in-interest to NPP Liquidation and
it should enter summary judgnent on the issue of successor
liability.

NPP Acquisition contends that the Asset Purchase
Agreenent provides, and the Sale Oder supports, that NPP
Acquisition did not expressly or inpliedly assume NPP Liquidation’s
liabilities. See Asset Purchase Agreenent at § 2.4(c); Sale Oder
at 6. In fact, argues NPP Acquisition, the Asset Purchase
Agreenment expressly provides that NPP Acquisition did not assune
the type of liability at issue arising from NPP Liquidation’s, or
LCP's, sale of defective PVC pipe prior to the effective date of
t he Asset Purchase Agreenent. See id.

NPP Acqui sition points to the “Assunption of Liabilities”
| anguage in the Asset Purchase Agreenent that expressly provides
that NPP Acquisition is liable only for clains based on all egedly
defective manufacturing that are asserted after the Asset Purchase

Agreenment becones effective, not those, such as DVMS cl ai m agai nst
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LCP that arose in 1994 on products manufactured in 1992. See Asset
Purchase Agreenent at § 2.3(c).

According to NPP Acquisition, the Sale Oder also
precl udes application of the consolidation or nerger exception to
the general successor-in-interest liability rule by expressly
providing that the transaction between NPP Acquisition and NPP
Li qui dati on was not a consolidation, nerger, or de facto nmerger of
the two entities. See Sale Order at 3. The Sale Order also
provides that NPP Acquisition was not a continuation of NPP
Li qui dation and there was no continuity of enterprise between the
parties. See id. at 4. Nor, according to the Sale Order did NPP
Acqui sition purchase all of NPP Liquidation’s assets as evi denced

by the Asset Purchase Agreenent that expressly excluded the

purchase of, inter alia, NPP Liquidation’s capital stock, cash
cash equival ents, and accounts receivable. See id. at 4.

NPP Acquisition contends that further support of its
argunent agai nst successor-in-interest liability is found in that,
pursuant to the Sale Order, NPP Acquisition was not required to
hire any of NPP Liquidation’s enpl oyees or supervisory personnel,
retaining only those enployees it chose to retain under new
enpl oynent agreenents that becane effective only after the
transaction was conpleted. See id. Additionally, NPP Acquisition
points to the fact that the Sale Order provides that there was no
finding of common identity of incorporators, officers, directors,

or material shareholders between NPP Acquisition and NPP
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Li quidation to bolster its claimthat it is not a successor-in-
interest to NPP Liquidation. See id. at 5.

Further, NPP Acquisition maintains that the Court’s
findings as expressed in the Sale Order overcone any claimthat the
sal e was fraudulently consummated. The Sale Order provides that
the sale was not fraudulent, that proper, tinely, and adequate
notice was provided to all interested parties, that no further
notice was required, and that a reasonabl e opportunity to be heard
regardi ng the proposed transaction had been afforded all parties.
See id. at 2.

NPP Acquisition also argues that, even assunm ng that
notice of the Sale hearing to DVS was inadequate, the relief
available to DV5 would not be to overturn the findings in the Sale
Order that NPP Acquisition is not a successor-in-interest to NPP
Li qui dation. NPP Acquisition maintains that the purpose of notice
in an asset sale context is to assure that a fair price is obtained

for a debtor’'s assets and DV5 did not challenge the fairness of

price found in the Asset Purchase Agreenent. See, e.g., In re

Paris Indus. Corp., 132 B.R 504, 508 (Bankr. D. Me. 1991). NPP

Acqui sition suggests that DM5 is nerely trying to use the
successor-in-interest theory to obtain an indemification paynent
from the Escrow Fund because it would otherw se receive nothing
under Debtor’s Plan as a general unsecured creditor.

Moreover, NPP Acquisition maintains that DMS has

denonstrated no way in which it was prejudiced by the alleged
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insufficient notice given that DVM5S was allowed to file a proof of
claimin Debtor’s bankruptcy case and is entitled to paynent on
that claimas provided in Debtor’s Plan. NPP Acquisition contends
that DVS has yet to provide any information to rebut the clear
| anguage and specific findings of the Sale Order and the Asset
Purchase Agreenent suggesting that NPP Acquisition is not a
successor-in-interest to NPP Liquidation.

NPP Liquidation supports NPP Acquisition’s sunmary
j udgment notion regarding DMS assertion that NPP Acquisition is
liable to DVMS as a successor-in-interest to NPP Liquidation,
addi ng that the distinct ownership interests of NPP Liquidation and
NPP Acquisition lend further support to the contention that NPP
Acquisition is not a successor-in-interest to NPP Liquidation. NPP
Li qui dation’s conmon stock was owned by its enpl oyees (55% and by
an investnment group (45%, whereas NPP Acquisition’s common stock
is owned by N ssho Iwai, N AC, Canneka and other entities with no
relationship to NPP Liquidation. According to NPP Liquidation
DMS argunment fails because the test for establishing successor
liability is not nere continuation of the business operation but
“continuation of the corporate entity” and DM5S can show no such
continuation of the corporate entity between NPP Liquidation and

NPP Acqui sition. See, e.qg., In re Asbestos Litigation, 1994 W

89643 at *3.
Further, NPP Liquidation contends that, because Farrelly

was noticed on the proposed sale of Debtor’s assets pursuant to the
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Asset Sale Agreenent, and Farrelly has historically provided an
interface between NPP Liquidation and DM5 in all of the parties’
prior business dealings, DVB was assuned to have been put on notice
by Farrelly for purposes of participating in Debtor’s bankruptcy.
Finally, NPP Liquidation asserts that it failed to
provide direct notice to DVMS by including DVS on the service |ist
for the sale hearing because of an oversight or lack of
communi cati on between its bankruptcy counsel and the attorneys
hired to defend the 1998 Connecticut State Action. Because, argues
NPP Liquidation, it was essentially unaware of DM5S claim as a
result of this oversight, it failed to directly notice DVM5 in the
Del awar e Chapter 11 but, neverthel ess, provided sufficient notice
by publicati on.
DMS argues it should not be bound by the Sale O der or
Asset Purchase Agreenent because it was not provided wth
sufficient notice to contest the factual findings of the Sale O der
or to oppose the Asset Purchase Agreenent. Therefore, DVS had no
meani ngful opportunity to be heard on these matters and shoul d not
be bound by the unchal | enged positions that NPP Acquisition is not
a successor-in-interest to NPP Liquidation. Addi tional ly, DVS
asserts that the | anguage of the Asset Purchase Agreenent and Sal e
Order suggest that NPP Acquisition is a successor-in-interest to
NPP Li qui dati on.
DVS argues that direct notice to all parties in interest,

not just notice by publication, is essential when addressing an
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order approving the sale of a debtor’s assets that purportedly cuts

of f successor liability. See, e.qg., In re Savage Indus., Inc., 43

F.3d 714, 720 (1st Grr. 1994).2 DMS mai ntains that neither NPP
Acqui sition nor NPP Liquidation contest that DVS is a party-in-
interest entitled to notice, but rather NPP Acquisition and NPP
Li qui dation assert that the notice given was sufficient. DV
di sputes that sufficiency of notice.

DVS argues that the 1996 Connecticut State Action was in
progress when NPP Liquidation filed its Del aware Chapter 11, yet
NPP Li quidation did not notice DVS regarding the bankruptcy case or
the sale notion. DM further maintains that it was not |isted as
a creditor on Debtor’s schedul es and did not receive notice of the
sale of Debtor’s assets to NPP Acquisition until alnbst a year
after the Sale Order had been entered.

DMS asserts that clains to sufficiency of notice by
publication in this matter are wthout nerit, arguing that
sufficiency of notice requires that notice be “reasonably
cal cul ated, under all circunstances, to apprise interested parties

of the pendency of the action and afford them an opportunity to

present objections.” See, e.g., Millane v. Central Hanover Bank

and Trust Co., 339 U S 306, 314 (1950); In re G and Union Co., 204

2 DMS points out that 8§ 363 of the Bankruptcy Code is among the many
governing provisions requiring adequate notice to interested parties before
the sale of estate assets can be affected in bankruptcy. See 11 U.S.C. §
363; seedso 11 U.S.C. § 1109(b); Fed. R. Bankr. P. 6004(a); Fed. R.
Bankr. P. 2002(a)(2).
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B.R 864, 871 (Bankr. D. Del. 1997). DM argues that notice by
publication is an insufficient nmethod of notifying known creditors.

See, e.qg., In the Matter of Gystal Gl Co., 158 F.3d 291. 297 (5th

Cir. 1998) citing Gty of New York v. New York, NH & HR Co.

334 U S 293, 296 (1953); Chentron Corp. v. Jones, 72 F.3d 341, 345

(3d Gr. 1995) cert denied 517 U.S. 1137 (1996); In re Grand Union

Co,, 204 B.R at 871. Because, DVb argues, it was a known creditor
prior to Debtor’s bankruptcy here in Delaware and prior to the sale
hearing, DVB was entitled to direct notice of the proposed sal e and
anything | ess would not constitute sufficient notice.

Additional ly, DVS contends that NPP Acquisition admts in
its conplaint that its “predecessor in interest” was NPP
Li qui dati on and NPP Acqui sition should be bound by this adm ssion
to accept its status as successor-in-interest. See Conplaint at 1
2, Ex. A (Doc. # 17).

DMS further argues that NPP Acquisition’s adm ssion to
successor liability is supported by the |anguage of the Asset
Pur chase Agreenent which provides that NPP Liquidation assuned all
liabilities to “repair or replace . . . products presently
manuf actured by [NPP Liquidation] . . .” and because the DMS cl ai m
is based upon the repair and replacenent of defective PVC pipe
manuf act ured by NPP Liquidation of a kind still manufactured by NPP
Acquisition, NPP Acquisitionis liable to DM5 as a successor-in-
i nterest by express assunption. See Asset Purchase Agreenent at ¢

2.3(c). DMS maintains that the excluded liability |anguage in
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paragraph 2.4 of the Asset Purchase Agreenent relied upon by NPP
Acquisition to deflect successor liability is inapplicable because
t hat | anguage addresses liability arising from damages to persons
or property caused by defective goods and such a claimdid not form
the basis of DVMS action against LCP. See id. at f 2. 4.

DMS also argues that NPP Acquisition is nerely a
continuation of NPP Liquidation and therefore the Court can find
successor liability under the present facts. DVMS directs the
Court’s attention to the three traditional tests enployed to
determine if “mere continuation” status exists in a particular
case; (i) the “identity test” by which a court |ooks for “the
exi stence of a single corporation after the transfer of assets,
with an identity of stock, stockholders, and directors between

successor and predecessor corporations,” see B.F. Goodrich v.

Bet koski, 99 F.3d 505, 519 (2d Cir. 1996); (ii) the “continuity of
enterprise” test by which the court exam nes whether the putative
successor “mmintains the sane business, with the sane enpl oyees
doing the sanme jobs, under the sane supervisors, working
condi tions, and production processes, and produces the sane
products for the sane custoners,” see id.; or (iii) the “product
line” test by which the court |ooks to see whether *“a successor
which continued to manufacture the sane product |ine as the
predecessor, under the same nane, with no outward indication of any
change of ownership of the business could be held liable on a

products liability claimresulting from products manufactured by
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the predecessor.” See Mbzingo v. Correct Mg. Corp., 752 F.2d 168,

175 (5th CGr. 1985).

DMS suggests that application of any  of t he
af orenentioned tests to the present facts would lead to the
conclusion that NPP Acquisition is a successor-in-interest to NPP
Li qui dation. DMS contends that: the conpani es are operated under
the same nane, National Pipe & Plastics, Inc; they operate out of
the sane facility in Vestal, New York; the business of the two
entities is unchanged post-transfer; OBrien represented LCP in the
1996 Connecticut State Action and represented NPP Acquisition on
DVE successor liability claimin the 1998 Connecticut State Action;
and, wupon information and belief, managenent, including Chief
Executive Oficer J. Allan MlLean, is the sane for both entities.
DVS al so suggests that the |ack of direct notice to DMS indicates
that the two entities conspired to bar DVS from participating in
t he sal e hearing.

Alternatively, DMVM5 asks that if summary judgnent on
successor liability is premature, this Court allow discovery so
that DMS mght nore fully challenge the assertion by NPP
Acqui sition and NPP Liquidation that no successor liability exists
as tothe DM Daim Gven the alleged insufficiency of notice and
the fact that no discovery has yet been taken in this matter, DVS
argues that it would be appropriate to allow discovery so that the

parties mght develop a record as to the nature and extent of
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successor liability that m ght exist between NPP Acquisition and
NPP Li qui dati on.

| find that summary judgnent is inappropriate as it
relates to the question of successor liability. | agree with DVS
that the notice provided to it by NPP Liquidation prior to the
hearing on the Sale Order was insufficient, despite findings in the
Sale Order to the contrary. The findings in the Sale Order were
prem sed on the notion that all known creditors of Debtor had been
adequately, that is directly, notified. DM was a known creditor
at the time of the commencenent of the Del anare Chapter 11. Debtor
was actively involved in the 1996 Connecticut State Action with
DIVS. Surely, Debtor knew that DVMS had a colorable claimin its
bankruptcy and was therefore entitled to witten notice. Mreover,
it is difficult to imagine that Debtor would have overl ooked the
DMS Claimgiven that, if allowed, the DVM5 C aimwuld rank anong
Debtor’s twenty |argest unsecured creditors. See \Voluntary
Petition for Bankruptcy Relief (Doc. # 1, 96-1676 [PIJW).

| do not believe that notice by publication is an
appropriate neans for sending notice of inportant matters to known

creditors and parties-in-interest. See, e.qg., Oystal Gl Co., 158

F.3d at 297; New York v. New York, NH & HR Co., 334 US. at

296; Chentron Corp. v. Jones, 72 F.3d at 345; In re G and Union

Co,, 204 B.R at 871. Notice by publication is designed as a sort
of safety net, cast out to draw in those creditors and potenti al

parties-in-interest of whom a debtor is unaware, to give those
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parties a neaningful opportunity to participate in matters, the
outcome of which, mght have an inpact on their interests. For
exanple, notice by publication is often designed to notify the
potential tort claimant who, unbeknownst to the debtor, is
preparing a products liability action. However, notice by
publication is not designed to act as a substitute for direct
notice to known creditors. See id. A debtor who pursues such a
course of notice is remss inits duties and acts at its peril.

| find incredible Debtor’s assertion that its failure to
directly notify DVB of the bankruptcy case and the sal e heari ng was
the result of internal oversight or |lack of communication. Debtor
was an active participant in DVE 1996 Connecticut State Action
OBrien, the same attorney who represented LCP in the 1996
Connecticut State Action also entered an appearance on behal f of
NPP Acquisition in the 1998 Connecticut State Action.

Nor do | accept Debtor’s explanation that its notice to
Farrelly somehow served as notice to DMS based on past business
rel ati onships. Debtor was aware of DMS and its claimand should
have provided direct notice to DM5 as it did its other known
creditors, including Farrelly. Regardless of past dealings anpbng
the parties, Farrelly could not reasonably be taken as a legiti mte
proxy for DMS regarding notification in Debtor’s bankruptcy,
particularly as DM5 and Farrelly held adverse interests.

Because notice to DVS was deficient, DVS did not have a

meani ngful opportunity to contest the findings in the Sale O der
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that purport to stand for the proposition that NPP Acquisition is
not successor-in-interest to NPP Liquidation. Therefore, DM
cannot be held bound by those findings and granting NPP Acqui sition
summary judgnent on the basis of those findings is inappropriate.

However, DMS has not denonstrated that summary judgnment
inits favor on the issue of successor liability is appropriate.
While | discount NPP Acquisition’s reliance on the findings of fact
in the Sale Order because DMS was unable to nount a neaningfu
chall enge to those findings, | find that the nere assertions put
forth by DM5S that there is continuity of operation and managenent
bet ween NPP Acqui sition and NPP Li quidation, based upon the all eged
retention by NPP Acquisition of certain of NPP Liquidation' s
enpl oyees and officers and a continuation of Debtor’s business
operations by NPP Acquisition, are not enough to denonstrate that
DMS is entitled to summary judgnent. Significant material factual
i ssues remai n unresol ved.

For exanple, while it appears that there are two distinct
ownership groups of the putative predecessor and successor
entities, DV5 maintains that there m ght be significant overlap of
directors, supervisors and enployees. | note that at a Novenber
14, 1996 hearing, Debtor asserted that “the president of [NPP
Liquidation] and three officers of [NPP Liquidation] wll be
retained [by NPP Acquisition] for a period of one year ”
See Novenber 14, 1996 Hearing Transcript at 10:15-18, (Doc. # 59,

Case No. 96-1676 [PIJW). Additionally, Debtor admtted at an



27
Cct ober 23, 1996 hearing that “[NPP Acquisition] wll retain, and
plans to retain, enployees, retain officers. . . . They'll remain
as enpl oyees of the conpany going forward.” See Qctober 23, 1996
Hearing Transcript at 9:4-11, (Doc. # 50, Case No. 96-1676 [PIW).
Al t hough not concl usive of successor liability, plans for enpl oyee
or officer retention raise issues of continuity that are not
anenabl e to resolution by sumrary judgnment. The issue, by its very
nature, is fact specific and many relevant, material facts are
ei ther contested or undevel oped. Consequently, | amunable, on the
basis of the record before ne, to determ ne concl usively the extent
to which NPP Acquisition mght be a successor-in-interest to NPP
Li qui dati on.
Therefore, | amdenying NPP Acquisition’s notion seeking
a judgnent in its favor on the issue of successor liability.
Additionally, | amdenying summary judgnent on DVS' notion on the
i ssue of successor liability because | find that DMS has not
presented an undi sputed factual record to adequately denonstrate
continuity between NPP Acquisition and NPP Liquidation. Gven the
presence of genuine factual disputes and the insufficiency of
notice as to the Sale Order hearing, the parties may proceed with
di scovery to develop the record on the issue of successor
liability.

NPP _Acqui sition’s I ndemification daim

NPP Acquisition also seeks summary judgnent declaring

that the DVS cl ai magai nst NPP Acqui sition, based upon DMS def aul t
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judgnment against LCP, is indemified by NPP Liquidation pursuant to
the Asset Purchase Agreenent. NPP Acquisition argues that,
regardl ess of the outcone of the successor liability issue before
the Court, the unanbi guous | anguage of the Asset Purchase Agreenent
requires NPP Liquidation to indemify NPP Acquisition should the
Court allow DMS to obtain paynment on its claim from NPP
Acqui si tion.

NPP Acqui sition maintains that paragraph 11.2(a) of the
Asset Purchase Agreenent establishes NPP Liquidation’s obligation
to indemify and hold harm ess NPP Acquisition fromand agai nst any
and all “Danages” based on or arising froman “Excluded Liability.”
See Asset Purchase Agreenent at  11.2. According to the Asset
Purchase Agreenent, “Excluded Liabilities” include those arising
out of the clains made against NPP Liquidation for defective
products manufactured by NPP Liquidation prior to Novenber 15,
1996, the effective date of the Asset Purchase Agreenent. See id.
at § 2.4. Furthernmore, NPP Acquisition argues that *“Danmages”
enconpass the cost and expense incurred in relation to the DVB
claim and nothing in the Asset Purchase Agreenent |imts those
damages to costs and expenses incurred in bankruptcy court or those
incurred in contesting an actual law suit. See id. at § 1.1
NPP Acquisition contends that the DM Claimfalls within
the scope of indemified clains because the allegedly defective
pi pe was manufactured by LCP, sold to DM5, installed by DMS, and

found defective and renoved by DVS prior to the effective date of
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the Asset Purchase Agreenment. As such, argues NPP Acquisition, the
DMS Caimis anong those clains indemified by NPP Liquidation.

Addi tionally, NPP Acquisition argues that any expenses
i ncurred defending against the DVS and Farrelly Cains should be
i ndemmi fied pursuant to the Asset Purchase Agreenent. Par agr aph
1.1(x) defines “Danages” to include:

Any claim |loss, deficiency (financial or

ot herw se), Liability, cost or expense

(including wthout Jlimtation, reasonable

attorneys’ and accountants’ fees, costs and
expenses) or damages of any kind or nature.

Asset Purchase Agreenent at 91.1(x) (Enphasis added). Thus,
contends NPP Acquisition, NPP Liquidation is expressly obligated to
i ndemmi fy NPP Acquisition for fees and expenses associated with the
DMS Caimand Farrelly O aim
NPP Acquisition also asserts that it followed the
prescribed procedure for noticing and asserting a claim for
i ndemmi fication pursuant to the Asset Purchase Agreenent despite
having initially advanced its indemification claimand contested
the DM5S Claimand Farrelly Caimin New York. The Asset Purchase
Agreenent expressly provides that the parties agree to the
“exclusive jurisdiction of any New York State and Federal Court
in any action arising out of or relating to [the Asset Purchase
Agreenment].” See id. at § 13.7(b). Mreover, to the extent NPP
Liquidation was prejudiced by NPP Acquisition’s notice in
contesting these matters, the Asset Purchase Agreenent provides a

remedy in that the indemification claimwould be reduced. See id.
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at 7 11.4. Nor does NPP Acquisition believe that the
indemmification provisions arise only wupon DMS asserting a
successful claim against NPP Acquisition because the *“Danmages”
| anguage in the Asset Purchase Agreenent contains no such [imting
| anguage.

NPP Li qui dation counters that the indemification clains
asserted on the DVMs Claimand Farrelly Claimare invalid because
those clains did not survive the Asset Sale Agreenent or Plan
confirmation and thus DVMS and Farrelly are sinply entitled to
general unsecured creditor status under Debtor’s Plan. NPP
Li qui dation maintains that neither DVS nor Farrelly have a claim
agai nst NPP Acquisition that would give rise to an indemification
claimby NPP Acquisition against NPP Liquidation under the terns of
t he Asset Purchase Agreenent.

Mor eover, NPP Liquidation argues that, to the extent the
Court finds that the DM Claim and Farrelly Claimgive rise to
viable clainms for indemification, NPP Acquisition should be
prohibited from seeking all of its attorneys fees and expenses
under the indemification provisions of the Asset Purchase
Agreenment because NPP Acquisition failed to provide Debtor with an
opportunity to defend the action in this Court when NPP Acqui sition
first sought relief in the New York State Action requiring Debtor
to renove the action to this Court.

| find that, to the extent the DVM5 claimis found to

survive the Asset Purchase Agreenent on a successor liability



31
theory, NPP Liquidation is obligated to indemify NPP Acquisition
pursuant to the clear |anguage of the Asset Purchase Agreenent,
including all appropriate costs and expenses related to the clai ns.
The DMS Claimis precisely the type of claimcontenplated by the
Asset Purchase Agreenment’s indemification provisions; the DVMS
Claim is based wupon repair and replacenent of defectively
manuf actured products; those products were manufactured by NPP
Liquidation; DM5 first asserted its claim on the allegedly
def ective products before the effective date of the Asset Purchase
Agreenent and the claim involves NPP Liquidation's products
manuf actured entirely before the effective date of the Asset
Pur chase Agreenent.

The Farrelly Conpany.

Both NPP Acquisition and NPP Liquidation argue that
because Farrelly has failed to answer or otherw se respond to NPP
Acquisition’s conplaint, NPP Acquisition is entitled to default
j udgnment against Farrelly. Moreover, NPP Acquisition maintains
that Farrelly’'s failure to respond is not through oversight or
i nadvertence but rather by affirmative deci sion. See Letter to
Farrelly, Ex. M (Doc. # 17). Gven Farrelly's failure to respond
to the conplaint, a default judgnent against Farrelly wll be
entered such that Farrelly will be bound by the ternms of the Sale
Order and Asset Purchase Agreenent and is, therefore, entitled to
treatment only as a general unsecured creditor of NPP Liquidation

pursuant to the Plan.
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CONCLUSI ON

For the reasons set forth above (1) NPP Acquisition’s

motion wll be denied with respect to the successor-in-interest
liability issue, Wil | be granted wth respect to its
i ndemmi fication rights against NPP Liquidation, and wll be

granted with respect to the default judgnent against Farrelly, (2)
DMS notion will be denied as to the successor-in-interest
liability issue, and (3) NPP Liquidation’s notion will be denied
with respect to the indemification issue and granted with respect

to the default judgnent against Farrelly.
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THE JACK FARRELLY COMPANY, )
)

)

Def endant s.

ORDER

For the reasons set forth in the Court’s Menorandum
Opinion of this date, (a) National Pipe & Plastics, Inc.’s notion
for sunmmary judgment (Doc. # 15) is DENIED with respect to the
successor-in-interest liability issue, GRANTED with respect to its
i ndemi fication rights against N P.P. Liquidation Conpany in the
event that it is determned that National Pipe & Pastics, Inc. is
liable to DM5 Construction Co., Inc., and GRANTED with respect to
t he default judgnment against The Jack Farrelly Conpany, (b) DVS
Construction Co., Inc.’s cross notion for summary judgnment (Doc. #
20) is DENED as to the successor-in-interest liability issue, and
(c) N P.P. Liquidation Conpany’s summary judgnent notion (Doc. #

27) is DENED with respect to the indemification i ssue and GRANTED



with respect to the default judgnent against The Jack Farrelly

Conpany.

Peter J. Wal sh
Bankruptcy Court Judge

Dat e: Sept enber 25, 2000



