IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

N RE. Chapter 11

SUN HEALTHCARE GROUP, | NC.
et al.,

Case Nos. 99-3657 (MW
t hrough 99-3841 (MFW
Debt or s. (Jointly Adm ni stered Under
Case No. 99-3657 (MFW)

SUN HEALTHCARE GROUP, | NC.
et al.,

Plaintiffs,

V. Adversary No. 00-632 (MFW

ROBERT A. LEVIN,

N N N N N N N N N N N N N N N N N N

Def endant .

MEMORANDUM OPI NI O\

The issue before this Court is whether to abstain from
heari ng the pendi ng adversary proceeding. W conclude that while
we are not required to abstain under 28 U S.C. § 1334(c)(2) it is

appropriate to abstain under subsection 1334(c)(1).

FACTUAL BACKGROUND

Bet ween 1991 and January, 1999, the Defendant, Robert Levin
("Levin"), held various positions of enploynent with several
subsidiaries of Sun Healthcare G oup Inc. (collectively “the

Debtors"), including Senior Vice President for Ancillary Services

! This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.



and Chairman of the Board for SunDance Rehabilitation.? Wile
wor king for the Debtors, Levin entered into a Severance Agreenent
whi ch provided that if Levin left, he would be precluded from
conpeting with the Debtors and could not solicit or otherw se
"interfere" with the Debtors’ relationship with their enpl oyees.
After Levin left the Debtors’ enploy in January, 1999,° the
parties executed a Rel ease Agreenent, which provided that Levin
woul d rel ease all of his clains against the Debtors in exchange
for $900,000. The Rel ease Agreenment provided that it did not
super cede the Severance Agreenent. The parties also executed a
Consulting Agreenent at that tine, which obligated Levin to
provi de the Debtors with 120 hours of consulting services over
the next two years. The Consulting Agreenent al so contained a
two year non-conpete cl ause.

On August 3, 1999, Levin initiated a |lawsuit against the
Debtors in the California state court (“the California Action”).
In his suit, Levin sought a declaratory judgnent that the non-
conpete clauses of the Consulting Agreenent and Severance
Agreenent are void and unenforceable pursuant to California’s

unfair conpetition law. Levin also sought to prevent the Debtors

2 W have not evaluated the nerits of the parties’
positions and make no findings of fact on the nerits. Instead,
we nerely recite the allegations set forth by the parties insofar
as necessary to determ ne the issues discussed herein.

2 In his Conplaint in the California Action, Levin asserted
that he was involuntarily termnated. The Debtors allege that he
resi gned.



fromintentionally interfering wth Levin’s relationship with his
new enpl oyer, a conpetitor of the Debtors.

On Cctober 14, 1999, the Debtors filed voluntary petitions
under chapter 11 of the Bankruptcy Code. On May 19, 2000, the
Debtors initiated this adversary proceeding in which they all ege
that Levin has breached his agreenents with the Debtors and has
tortiously interfered with the Debtors’ business relationships.
The Debtors’ Conplaint alleges that, since |eaving their enploy,
Levin has begun working for a conpetitor, has hired one of the
Debtors’ key enpl oyees, and has attenpted to hire ot her key
enpl oyees in a “predatory schene.” Accordingly, the Debtors seek
declaratory and injunctive relief.

Levin filed a notion for mandatory or perm ssive abstention
under 28 U.S.C. 8 1334(c)(2) and (c)(1), respectively, so that he
may proceed with the California Action. The Debtors oppose the

Mbt i on. Bot h sides have briefed the issue.

1. JURI SDI CTI ON

This Court has jurisdiction over this matter pursuant to

28 U.S.C. 88 157(a) and 1334.



I11. D SCUSSI ON

A Mandat ory Abstention

Abstention by the bankruptcy court is mandatory under 28
US C 8 1334(c)(2) if six requirenents are net: (1) the notion
to abstain is tinely; (2) the Mwant has already comrenced an
action in a state court; (3) the action is based upon a state | aw
claimor a state | aw cause of action; (4) the action can be
tinmely adjudicated; (5) there is no independent basis for federal
jurisdiction which would have permtted the action to have been
commenced in a United States court, absent bankruptcy; and
(6) the matter before the Bankruptcy Court is non-core. The
parties agree that the first and second requirenents have been
met. Therefore, we need only to address the last four

requirenents.

4. The California Action is Based upon
a State Law daim

The Debtors assert that Levin's action is based on New
Mexi co | aw because all of the agreenents included choice of |aw
provi sions so stating. Consequently, they argue that the
California court is no better able to deal with the issues than
we are. We disagree that the choice of |aw provision, standing

al one, renders this a matter of New Mexico | aw.



In his Conplaint, Levin asserted three causes of action; two
wer e based upon the California Business and Professional Code.*
Wil e Levin does not contradict the Debtors’ assertion that al
of the agreenents at issue included a choice of |aw provision, he
relies on California law which [imts the effect of such a
provi sion in non-conpete agreenents. |In support of this

position, Levin cites Application Goup, Inc. v. Hunter G oup,

Inc., 61 Cal. App. 4th 881 (Cal. Ct. App. 1998).

The Application G oup case involved a non-conpete agreenent,

executed by an enpl oyee (Pike) who resided in Maryland at the
time, which provided for Maryland law to apply. Wen the
enpl oyee resigned and went to work for a California conpany
(Ad), her former enployer (Hunter) sued in Maryland. The
Maryl and Court found that the non-conpete agreenent was valid and
enf orceabl e under Maryland | aw. However, before relief could be
ordered by the Maryland Court, AG and Pike filed suit in
California seeking a declaratory judgnment that California |aw,
not Maryl and | aw, appli ed.

I n appl ying choice of law principles, the California Court
refused to give effect to the choice of |aw provision in the non-

conpete agreenent. The Court did so based on California s strong

4 Section 16600 of the California Business and
Prof essi onal s Code provides: “Except as provided in this
section, every contract by which anyone is restrained from
engaging in a |lawful profession, trade, or business of any kind
is to that extent void.” Cal. Bus. & Prof. Code § 16600.
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public policy against non-conpete agreenents and the state’s
interest in protecting its enployers and enpl oyees fromanti -
conpetitive conduct by out-of-state enployers. The Court
concluded that it was “convinced that California [had] a
materially greater interest than . . . Maryland in the
application of its lawto the parties’ dispute, and that
California’ s interests would be nore seriously inpaired if its
policy were subordinated to the policy of Maryland.” 1d. at 900-
01.

The Court also found that under a “rel evant contacts”
analysis, California |law woul d apply because A, a California
conmpany, was not a party to the non-conpete agreenent and
enforcenment of the agreenment would affect AQ’s rights. The
Court also noted that Hunter maintained a branch office in
California and conpeted with AG in California for both business
and enpl oyees. 1d. at 904-05.

The instant case is very simlar to the facts in the

Application G oup case. Since California choice of |aw

principles will govern which law wi |l be applied, we cannot
determ ne, as the Debtors assert, that New Mexico law will apply.
Rather, in the first instance, the California Court wll have to
determ ne under its choice of |aw provisions whether to apply New

Mexico or California law, and, in light of the Application Goup




decision, it is likely that the California Court will determ ne

that California | aw shoul d apply.

2. The California Action Can Be
Tinely Adjudicated

The Debtors assert that the California Action cannot be
tinmely adjudicated, prinmarily because they intend to renove that
action to the federal court in California.®

VWhile we find, as discussed in Part (A)(4), that there is
di versity which would allow the Debtors to renove this action to
the federal court in California, we do not weigh that in favor of
finding that resolution would be faster in this jurisdiction. |If
t he Debtors choose to renove the case to federal court, and then
seek to transfer venue back to Del aware, any del ay occasi oned
woul d be caused by the Debtors. It is inequitable to allow a
party to assert that another court will not be able to resolve a
case quickly, where it is that party’'s action which nmakes it
i npossi ble for the case to be quickly resol ved.

Since the California Action was conmenced prior to the
Debtors’ Chapter 11 cases, we presune that the California Court
can decide the matter quicker than we can. Additionally, the

California Court will be able to decide the issues of the case

5 The Debtors al so argue that since New Mexico | aw applies,
the California Court cannot tinely adjudicate the California
Action. As noted in Part (A) (1) above, we are not convinced that
the California Court will apply New Mexico | aw rather than
California | aw



nore easily than this Court since they involve California | aw

The Debtors presented no ot her evidence to persuade us that the
California Court could not tinely adjudicate the Action before
it. W therefore find that the California Action can be tinely

adj udicated in the California Court.

3. The Matter Before The Bankruptcy
Court Is Non-core

Levin asserts that the Adversary Proceeding is non-core
because the dispute is a sinple contract issue which is governed
by state law. The Debtors counter that the issue is a core
proceedi ng under 28 U. S.C. 8 157(b)(2), specifically citing (A
adm nistrative matters and (O other proceedings affecting the
estate. W conclude that the matter is non-core because of the
weak nexus between the bankruptcy cases and the adversary
pr oceedi ng.

Under Third Circuit case law, “a proceeding is core under
[28 U.S.C. 8 157 if it invokes a substantive right provided by
Title 11, or if it is a proceeding that, by its nature, could
arise only in the context of a bankruptcy case.” Beard v.

Braunstein, 914 F.2d 434, 444 (3d Gr. 1990); Wod v. Wod (In re

Wod), 825 F.2d 90, 97 (5th Gr. 1987). Courts in this district,
in applying the Third Crcuit’s definition of core, have required
that the action “have as a foundation the creation, recognition,

or adjudication of rights which would not exist independent of a



bankruptcy environnent, although of necessity there may be a

peri pheral state |law involvenent.” Mllon v. Delaware & Hudson

Rai lway Co. (In re Delaware & Hudson Railway Co.), 122 B.R 887,

890 (D. Del. 1991); Hatzel & Buehler, Inc. v. Orange & Rockl and

Uilities, 107 B.R 34, 40 (D. Del. 1989). \Wether a matter is
core or non-core is a case-by-case determ nation. See Auto

Deal er Services, Inc. v. Prestige Mtor Car Inports, Inc. (ln re

Auto Dealer Services, Inc.), 96 B.R 360, 363 (Bankr. M D. Fla.

1989); Mansker v. Canpbell (ln re Mansker), 60 B.R 803, 805

(Bankr. D. Mass. 1986).

This case does not present a situation which invokes a
substantive right provided by title 11; rather, it is founded on
state law clains. The proceeding could arise independent of a
bankruptcy case, as evidenced by that fact that Levin comrenced
the suit prior to the bankruptcy filing. W can foresee
situations where enforcenent of a non-conpete agreenent m ght be
a core matter if it had a closer nexus to the bankruptcy case,
but that is not the case here. There is no evidence that Levin
is crucial to the Debtors or that his success in the California
Action would threaten the financial health and ability of the
Debtors to reorgani ze. Accordingly, we conclude that this matter

is not core.

4. Diversity I's An |Independent Basis
For Federal Jurisdiction




Levin asserts that there is no federal jurisdiction beyond
t he Debtors’ bankruptcy because there is no conplete diversity®

anong the parties. See Strawbridge v. Curtis, 7 U S. (3 Cranch)

267 (1806). Under 28 U. S.C. 8§ 1332(c), corporations are
citizens, for diversity purposes, of both the state where their
princi pal places of business are |ocated and the state in which
they are incorporated. The affidavit of Sherri Fanger Ml nnes’
asserts that twenty-two of the Debtors’ affiliates are
incorporated in California. However, Levin did not nanme any of
the California affiliates as defendants in the California Action.

“[Tlhere is no diversity jurisdiction unless each defendant
is acitizen of a different state fromeach plaintiff.” Owen

Equip. & Erection Co. v. Kroger, Neb., 437 U S. 365, 373 (1978).

Theref ore, because none of those twenty-two affiliates is a
defendant, there is conplete diversity and an i ndependent ground
for federal jurisdiction. Consequently, abstention is not

mandat ed under 28 U. S.C. 8 1334(c)(2).

B. Perm ssi ve Abstention

Courts have previously identified twelve factors to be
considered in deciding issues of perm ssive abstention:
(1) the effect or lack thereof on the efficient

adm nistration of the estate; (2) the extent to
which state | aw i ssues predom nate over bankruptcy

6 Levin does not dispute that the anmpunt in controversy
neets the requirenents of 28 U. S.C. § 1332.
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i ssues; (3) the difficulty or unsettled nature of
the applicable state law, (4) the presence of a
rel ated proceedi ng conmenced in state court or

ot her non-bankruptcy court; (5) the jurisdictional
basis, if any, other than 28 U.S.C. § 1334; (6)
the degree of rel atedness or renoteness of the
proceeding to the main bankruptcy case; (7) the
substance rather than the formof an asserted
“core” proceeding; (8) the feasibility of severing
state law clains fromcore bankruptcy matters to
all ow judgnents to be entered in state court with
the enforcenent left to the bankruptcy court; (9)
the burden of the court’s docket; (10) the

i kelihood that the commencenent of the proceeding
i n bankruptcy court involves forum shoppi ng by one
of the parties; (11) the existence of aright to a
jury trial; and (12) the presence in the
proceedi ng of nondebtor parties.

Continental Airlines, Inc. v. Allen (In re Continental Airlines,

Inc.), 156 B.R 441, 443 (Bankr. D. Del. 1993); TITS, Inc. V.

Stackfleth (In re Total Technical Svcs., Inc.), 132 B.R 96

(Bankr. D. Del. 1992).

In this case, we conclude that it is appropriate to grant
Levin’s Mdtion to abstain under the doctrine of perm ssive
abstention. (1) W conclude there is no inpact on the
adm ni stration of the bankruptcy estate which would favor
abstaining from or deciding, this case. (2) As noted in Part
(A (1), state law issues dom nate the subject matter of the
l[itigation. (3) Wiile California | aw on non-conpete clauses is
not unsettled, we conclude that the California state court is the
better forumto decide the issue. (4) There is a state court
proceedi ng already commenced. (5) Diversity jurisdiction is an

i ndependent basis for federal jurisdiction. (6) and (7) Wile

11



the adversary is related to the nmain bankruptcy cases, we find
that its nexus is renpote since it deals with the validity of a
non- conpet e agreenent of a single forner enployee. Therefore, we
conclude that this is not a “core” proceeding. (8) It is
feasible (and in fact preferable) to allow the state court to
conclude the case in front of it, leaving for this Court only a
determnation as to the effect of the bankruptcy filing on the
parties’ rights. (9) Gven this Court’s heavy docket, the
California Action can be adm nistered in the California Court at
| east as quickly as here. (10) W do not believe that the filing
of the adversary proceeding was an attenpt to forum shop by the
Debtors. (11) The issue presented to the California Court is one
of equitable relief; therefore, the Debtors’ right to a jury
trial is not inplicated. (12) The only nondebtor party invol ved
in the state court action is Levin.

Eval uating the twelve factors is not a mathematical fornula.

Trans Wrld Airlines, Inc. v. Karabu Corp., 196 B.R 711, 715

(Bankr. D. Del. 1996). However, in this case, the factors
overwhel m ngly weigh in favor of abstaining under 28 U.S.C

§ 1334(c)(1).

111. CONCLUSI ON

For the foregoing reasons, we grant Levin's notion for

abstention under the doctrine of perm ssive abstention.
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An appropriate Order is attached.

BY THE COURT:

Dat ed: COctober 17, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge

13



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

N RE. ) Chapter 11
)
SUN HEALTHCARE GROUP, | NC., ) Case Nos. 99-3657 (MW
et al., ) t hrough 99-3841 (MFW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 99-3657 (MFW)
)
SUN HEALTHCARE GROUP, | NC., )
et al., )
)
Plaintiffs, g
V. ) Adversary No. 00-632 (MFW
)
ROBERT A. LEVI N, g
Def endant . )
ORDER

AND NOW this 17th day of OCTOBER, 2000, upon consideration
of the Motion of the Defendant, Robert Levin, for abstention and
for the reasons set forth in the acconpanyi ng Menorandum Opi ni on,
it is hereby

ORDERED that the Mtion is GRANTED pursuant to 28 U S. C
8§ 1334(c)(1).

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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