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MEMORANDUM OPI NI ON

Before the Court is the Motion of the Defendant, The
Eart hgrai ns Conpany (“Earthgrains”), to stay this proceeding
pendi ng arbitration. Over the objection of SFC New Hol di ngs,
Inc. (“SFC’), a reorganized debtor in this case, we grant

Eart hgrai ns’ notion.

BACKGROUND

On March 20, 2000, SFC entered into a Stock Purchase

Agreenent to sell its outstanding stock in Metz Baking Conpany to

! This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.



Eart hgrai ns in exchange for $625 nillion (“the Purchase

Agreenment”). Section 9.13 of the Purchase Agreenent provides:
the parties hereby agree that any action arising
out of, in connection with, or relation to, this
Agreenent (or any other agreenent contenpl ated by
or related to, this Agreenent) . . . shall be
settled at the request of any party to this
Agreenent, exclusively by a final and binding
arbitration

Cont enpor aneously, the parties al so executed an escrow
agreenent in accordance with sections 5.12 and 8.5 of the
Purchase Agreenent (“the Escrow Agreenent”). The Escrow
Agreenent provides that $20 mllion of the purchase price be held
in escrow to cover “certain indemification clains which
[ Eart hgrai ns] may have agai nst [ SFC] pursuant to [the Purchase
Agreenent].” The Escrow Agreenent further provides that, unless
Eart hgrains notifies the escrow agent of a claim $10 nmillion
woul d be rel eased to SFC from escrow on March 20, 2001, and the
remai ni ng funds woul d be rel eased on March 20, 2002.

On August 15, 2000, Earthgrains notified SFC that it
intended to exercise its rights of indemification fromthe
escrow account for SFC s alleged breaches of representati ons and
warranties contained in the Agreenent. Earthgrains subsequently
notified SFC on Septenber 28 and Novenber 1, 2000, that it

believed it had additional indemification clains against SFC.

On February 2, 2001, Earthgrains advised the escrow agent of



clains in excess of $20 million. Consequently, the escrow agent
has not made any distribution fromthe escrow fund.

On Septenber 18, 2000, six nonths after closing on the
Purchase Agreenent and one nonth after Earthgrains first gave
notice of its indemification clains, SFC filed for relief under
chapter 11 of the Bankruptcy Code. On Novenber 2, 2000, SFC and
its affiliates submtted a joint liquidating plan (“the Plan”),
whi ch was confirmed on Decenber 11, 2000. Article V, section A

of the Plan provides, inter alia, that on the Plan’s effective

date, the disbursing agent would “(ii) performthe obligations of
the Debtors related to the [Escrow Agreenent] under the [Purchase
Agreenent], in accordance with the ternms and conditions
thereof. . . .7

On March 30, 2001, SFC commenced this adversary action
seeking a declaratory judgnent that the escrow agent, the Bank of
New York, is obligated to release $10 nmillion fromescrow to SFC
Eart hgrains has, in response, filed a notion to stay the action

pendi ng arbitration. SFC opposes Earthgrains’ notion.

1. DI SCUSSI ON

The issue before the Court is whether we nust stay this
adversary action pending arbitration, pursuant to section 3 of
the Federal Arbitration Act (FAA), which provides:

| f any suit or proceeding be brought in any of the
courts of the United States upon any issue
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referable to arbitration under an agreenent in
writing for such arbitration, the court in which
such suit is pending, upon being satisfied that
the issue involved in such suit or proceeding is
referable to arbitration under such agreenent,
shall on application of one of the parties stay
the trial of the action until such arbitration has
been had in accordance with the ternms of the
agreenent, provided that the applicant for the
stay is not in default in proceeding with such
arbitration

The Suprene Court has found that the FAA is a “congressional
declaration of a liberal federal policy favoring arbitration
agreenents” which is applicable to any arbitration within the

coverage of the Act. Mses H Cone Memi|l Hospital v. Mercury

Constr. Corp., 460 U S. 1, 24 (1983). Therefore, “any doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration.” 1d. at 24-25.

The Third Crcuit has held that courts have no discretion to
deny the enforcenent of an arbitration clause in a non-core

bankruptcy proceeding. Hays and Co. v. Merrill Lynch, Pierce,

Fenner & Smth, Inc., 885 F.3d 1149, 1155-57 (3d Gr. 1989). In

so holding, the Court found that the Bankruptcy Code contains no
text to suggest that arbitration clauses are unenforceable in
non-core adversary proceedings. Nor did the Court find that the
pur poses of the Code would be offended if arbitration were
conpelled in a non-core matter. 1d. at 1157.

SFC raises two argunents. First, this is a core proceeding;

therefore, this Court has exclusive jurisdiction to determ ne



this action, and the matter may not be decided by an arbitrator.
Second, this case should not be referred to arbitration for
policy reasons, including the effect of a delay in the collection
and distribution process and the preference for resolving al
related issues in a single forum W reject both of these

argument s.

A The Bankruptcy Court’s Exclusive Jurisdiction

SFC asserts that because this is a core matter, it should be
resol ved by the bankruptcy court. It asserts that the |iberal
policy favoring arbitration is overridden by a countervailing
policy favoring resolution of issues by the bankruptcy court
where the action is a core bankruptcy proceedi ng. However, the
policy favoring resolution of core issues by bankruptcy courts is
not determnative. Even where a matter is found to be a core
proceedi ng, ? courts have permtted arbitration.

Were a matter is a core proceeding, it is left to the
bankruptcy court’s discretion to decide whether to refer the

matter to arbitration. See, e.q., lnsurance Co. of N Anerica v.

NGC Settlenent Trust & Asbestos Cainms Mgnt. Corp. (ln re

National Gypsum Co.), 118 F.3d 1056, 1067-68 (5th Gr

1997) (refusing to find the arbitration of core bankruptcy

2 W do not decide whether this is a core matter. Rather
we assume, for the purpose of deciding this Mtion, that it is
core.
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proceedi ngs inherently irreconcilable with the Bankruptcy Code
based solely on the jurisdictional nature of a bankruptcy

proceedi ng); Shrugue v. Air Lines Pilots Assoc. Int’'l. (ln re

| onosphere A ubs, Inc., 922 F.2d 984 (2d Cir. 1990) (hol di ng that

automatic stay provision did not preclude arbitration where
col l ective bargai ning agreenent required the parties to

arbitrate); In re Sacred Heart Hosp., 181 B.R 195, 202 (Bankr.

E.D. Pa. 1995)(“as to core proceedings, this court nay exercise
its full panoply of discretion . . . in determ ning whether to

refer a proceeding before it to arbitration”). See also In re

G en Eagle Square, Inc., 1991 W 71782 (Bankr. E.D. Pa. My 1,
1991)(in exercising its discretion to order arbitration, court
retained jurisdiction of core proceedi ngs because "they i npact
upon the Debtor’s relationship with its entire body of
creditors").

In exercising our discretion to determ ne whether to all ow
this matter to proceed to arbitration, we find it significant
that SFC has already ratified (post-petition) the arbitration
provi sion. As noted above, the confirnmed Plan expressly provided
that the Purchase and Escrow Agreenents would be perfornmed in
accordance wth their terns, which include having all issues
deci ded by arbitration.

SFC focuses on the termof the Plan which provides that this

Court retains exclusive jurisdiction over “all matters arising



out of or related to the Chapter 11 case and the Plan, including
jurisdiction to determ ne any and all adversary proceedi ngs,
nmotions, applications, and contested or litigated matters.”
However, SFC ignores the Plan provision which specifically adopts
all of the terns of the Purchase and Escrow Agreenents. Since
the latter provision is nore specific, it controls. See., e.aq.

@Qlf Gl Corp. v. Fed. Power Commin, 563 F.2d 588, 601 (3d Gr

1977) (“We nmust give effect to [the] specific provision rather

than to the nore general |anguage”); Capitol Bus Co. v. Blue Bird

Coach Lines, Inc., 478 F.2d 556, 560 (3d Gr. 1973)(“while a

contract’s provisions nmust be interpreted with reference to the
whol e the specific controls the general”).

By adopting the provisions of the Purchase Agreenent in the
confirmed Plan, SFC specifically agreed to the arbitration
provisions. It is bound by that choice. Section 1141(a) states
that “the provisions of a confirnmed plan bind the debtor.” See

al so Donal dson v. Bernstein, 104 F.3d 547, 554 (3d Gr. 1997)("a

confirmation order is res judicata as to all issues decided or
whi ch coul d have been decided at the hearing on confirmation.")

(quoting In re Szostek, 886 F.2d 1405, 1408 (3d Cr. 1989)

(internal quotes omtted).
The Federal Rul es of Bankruptcy Procedure provide that
parties may opt for arbitration even where this court has

exclusive jurisdiction. Rule 9019 provides that “on stipul ation



of the parties to any controversy affecting the estate, the court

may authorize the matter to be submtted to final and binding
arbitration.” Fed. R of Bankr. Pro. 9019(c) (enphasis added).

See also In re Sargeant Farns, Inc., 224 B.R 842, 845 (Bankr.

MD. Fla. 1998)(“Rule 16(c)(9) now nmakes nore explicit the intent
to allow the use of Alternative D spute nmechanisnms” than before
the 1993 anendnents).® Therefore, since SFC has agreed in the
terms of its confirmed Plan to resolve this dispute by
arbitration, we conclude that we should permt the dispute to be

deci ded by an arbitrator.

B. Bankruptcy Policy

W also reject SFC s argunents that this action should not
be referred to arbitrati on because of a general bankruptcy policy
favoring resolution in the bankruptcy court. SFC asserts that
arbitration would: (a) significantly delay the collection and
distribution process; (b) frustrate the underlying policy that
all issues pertaining to property of the estate be decided in a
single forum and (c) interfere with the inportant elenentary
bankruptcy function of claimallowance. Wile we acknow edge
each of the policies outlined by SFC, we do not find that

arbitration in this case would hinder any of those policies. 1In

3 The local rules of bankruptcy procedure expressly provide
for arbitration. See Del. Bankr. L.R 7016-1(iv); Del. Bankr.
L.R 9019-2(iv).



Hays, the Third G rcuit found that general bankruptcy policies
were “not substantial enough to override the policy favoring
arbitration.” Hays, 885 F.2d at 1157-1158.

There are significant countervailing policies favoring

arbitration. Arbitration is quick and i nexpensive. See Rudol ph

v. Alanb Rent A Car, 952 F. Supp. 311, 317 (E.D. Va. 1997)(“the

presunption in favor of arbitration is not a mndless mantra
repeated nerely for the sake of consistency; instead, the
presunption reflects courts’ acknow edgnent that the arbitral

process often exceeds the judicial process in speed, efficiency,

and i nexpense [sic]”). See also United Steelwirkers of Anerica

v. ldeal Cenent Co., 762 F.2d 837, 841 (10th G r. 1985); Al ascom

Inc. v. ITT N. Elec. Co., 727 F.2d 1419, 1422 (9th GCr. 1984).

Al though it is generally preferable to have all issues
pertaining to property of the estate and cl ai ns agai nst the
estate decided in a single forum that rule is not w thout
exception. As a matter of |aw, the bankruptcy court may not hear
all matters which affect the estate. Hays, 885 F.2d at 1159 and
n.13. For exanple, personal injury and wongful death actions
cannot be tried in the bankruptcy court. 28 U S. C. 8§ 157(b)(5).
See also, 28 U.S.C. 8§ 1334(c)(1), (2).

Finally, we find no basis in fact or law for the proposition
that arbitration would interfere with the bankruptcy function of

claimallowance. On the contrary, the vast majority of matters



which are sent to arbitration are claimdisputes. There is no
evidence that permtting arbitration of clains is a threat to the
bankruptcy process. Instead it often results in a quicker and
nore econom c resolution of clains. W find no reason to
conclude that this case wll be any different fromthe nyriad

ot her cases which are regularly decided in arbitration.?

111 CONCLUSI ON

For the foregoing reasons, we grant Earthgrains’ Mtion for

stay pending arbitration.

BY THE COURT:

Dat ed: August 15, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge

4 Cf. Pardo v. Pacificare of Tex., Inc. (ln re APF Co.),
Case No. 00-848, 2001 W. 811685 (Bankr. D. Del. June 29, 2001),
in which Judge Wal sh concl uded that arbitration would lead to
pi eceneal litigation resulting in unnecessary expense because,
inter alia, the parties had entered into nultiple contracts where
sonme, but not all, had arbitration clauses. [|d. at *14. This
case i s distinguishable from Pardo because here there are not
mul ti ple contracts or the possibility of pieceneal litigation in
mul tiple foruns.
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: ) Chapter 11
)
GN, INC, et al., ) Case Nos. 00-3647 (MFW
) through 00-3654 (MW
Debt or . )
) (Jointly Adm nistered Under
) Case No. 00-3647 (MFW)
SFC NEW HOLDI NGS, | NC. )
)
Plaintiff, )
)
V. )
) Adversary No. 01-768 (MW
THE EARTHGRAI NS COWPANY, THE )
BANK OF NEW YORK, )
)
Def endant s. )
)
ORDER

AND NOW this 15th day of AUGUST, 2001, upon consideration
of the Motion of The Earthgrains Conpany to Stay this Proceedi ng
Pending Arbitration and SFC New Hol di ngs, Inc.’s Response in
Qpposition thereto, it is hereby

ORDERED t hat the notion of The Earthgrains Conpany is
GRANTED; and it is further

ORDERED that this adversary is stayed pending arbitration in

accordance with the terns of the Purchase and Escrow Agreenents.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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