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Unless otherwise indicated, all references to "§___" are
to a section of the Bankruptcy Code, 11 U.S.C. § 101 et.

Alan B. Miller
Richard A. Rothman
Greg A. Danilow
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, New York 10153

Counsel for AMR Corp.,
AMR Finance, Inc. and
American Airlines, Inc.

Re: Trans World Airlines, Inc.
    Case No. 01-0056 (PJW)

Dear Counsel:

This is my ruling on the Emergency Motion of the United

States of America and Equal Employment Opportunity Commission for

Stay Pending Appeal (Doc. # 971) and brief in support (Doc. # 972)

("Stay Brief") of the Court's March 12, 2001 order granting the

motion of Transworld Airlines, Inc. ("TWA" or "Debtor") for sale of

substantially all of its assets to AMR Corporation ("American").

The Debtor and American have filed a joint response (Doc. #

1024)("Response").  For the reasons set forth below, I will deny

the stay motion.

TWA filed its chapter 11 case on January 10, 2001.   This

is TWA's third chapter 11 filing in ten years.  Before filing, TWA

and American entered into an asset purchase agreement under which

TWA agreed to sell substantially all of its assets to American.  On

January 10, 2001, TWA filed a § 363   motion for an order1
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seq. 

"Transcript" refers to the transcripts of the March 9, 10 and 12, 20012

hearings.

3

According to the EEOC, as of March 2, 2001, there were 29
charges of employment discrimination against TWA alleging
various violations of federal employment discrimination
statutes, including Title VII of the Civil Rights Act of
1964, the Americans with Disabilities Act of 1990, and
the Age Discrimination in Employment Act of 1967. Stay

authorizing the sale of substantially all of its assets ("Sale

Motion") to American outside the ordinary course of business and

prior to filing a plan of reorganization.  Even without the asset

purchase agreement with American, TWA intended to file its

bankruptcy petition in early January, 2001.  Transcript  (vol. I)2

at 380.

On March 9, 10 and 12, 2001, I held an evidentiary

hearing on the Sale Motion ("Sale Hearing")and a related contract

rejection motion.  The Equal Employment Opportunity Commission and

United States (together the "EEOC") objected to the sale to the

extent it permitted TWA to transfer its assets "free and clear" of

the EEOC claims.

 The EEOC asserts two categories of what it characterizes

as "successor liability" claims: (1) those arising from a

settlement ("Settlement Agreement") of an EEOC lawsuit and a

private class action against TWA based on alleged sexual

discrimination; and (2) those based on pending prepetition charges

filed with the EEOC against TWA.  (For convenience of reference I3



4

Brief at pp. 3-4.

will use the EEOC label of "successor liability” claims).  The

Settlement Agreement requires TWA to provide ten travel vouchers

for covered individuals and provides that the class member or his

or her family member may use the vouchers for his or her lifetime

("Travel Voucher Program").  Stay Brief at p. 3.  TWA has issued

trip vouchers since the program was initiated in the latter half of

1995. Id.

After considering closing arguments on March 12, 2001, I

overruled the EEOC's objection based on successor liability and

entered an order (Doc. # 887)("Sale Order") authorizing the Sale

Motion pursuant to §§ 363(f), 105(a)  and 106(a). 

Section § 363(f) permits a debtor-in-possession to sell

property of the estate outside the ordinary course of business

...free and clear of any interest in such
property of an entity other than the estate,
only if --

(1) applicable nonbankruptcy law
permits sale of such property
free and clear of such
interest;

(2) such entity consents;
(3) such interest is a lien and the

price at which such property is
to be sold is greater than the
aggregate value of all liens on
such property; 

(4) such interest is in bona fide
dispute; or

(5) such entity could be compelled,
in a legal or equitable
proceeding, to accept a money
satisfaction of such interest.



5

11 U.S.C. § 363(f).

Section 105(a) provides that

The court may issue any order, process, or
judgment that is necessary or appropriate to
carry out the provisions of this title.  No
provision of this title providing for the
raising of an issue by a party in interest
shall be construed to preclude the court from,
sua sponte, taking any action or making any
determination necessary or appropriate to
enforce or implement court orders or rules, or
to prevent an abuse of process.

11 U.S.C. § 105(a).

 The Sale Order states in relevant part:

The sale of the Transferred Assets to
Purchaser shall be free and clear of Liens and
other claims (other than Liens created by
Purchaser) pursuant to section 363(f) of the
Bankruptcy Code whatsoever known or unknown
including, but not limited to, Liens and
claims of any of the Sellers' . . . employees
. . .and Purchaser shall not be liable in any
way (as a successor to the Debtors or
otherwise) for any claims that any of the
foregoing or any third party may have against
any of the Sellers; provided that, with regard
to employees' claims, the free and clear
delivery of the Assets shall include, but not
be limited to, all asserted or unasserted,
known or unknown, employment related claims .
. . and successorship liability accrued up to
the date of closing of such sale.

Sale Order at p. 6, ¶ 4.

The Sale Order also contains the following injunctive provision:

Pursuant to Sections 105(a) and 363 of the
Bankruptcy Code, all Persons are enjoined from
taking any action against Purchaser or
Purchaser's Affiliates including, without
limitation, TWA Airlines LLC, to recover any
claim which such Person had solely against
Sellers or Sellers' Affiliates.
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Fed.R.Bank.P. 7062 incorporates Rule 62 of the Federal
Rules of Civil Procedure and lists several specific
matters in which the court may issue a stay pending
appeal.

Sale Order at p. 8, ¶ 11.

On March 12, 2001 the EEOC filed a notice of appeal of

the Sale Order (Doc. # 890) and on March 15, 2001, it filed the

present motion requesting a stay pending appeal. Bankruptcy Rule

8005 governs the issue and provides in relevant part:

[n]otwithstanding Rule 7062 but subject to the
power of the district court and the bankruptcy
appellate panel reserved hereinafter, the
bankruptcy judge may suspend or order the
continuation of other proceedings in the case
under the Code or make any other appropriate
order during the pendency of an appeal on such
terms as will protect the rights of all
parties in interest.4

The granting of a motion for stay pending appeal is

discretionary with the court.  The movant must show that: (1) it

will likely succeed on the merits of the appeal; (2) it will suffer

irreparable injury if the stay is not granted; (3) a stay would not

substantially harm other parties in the litigation; and (4) a stay

is in the public interest.  Family Kingdom, Inc. v. EMIF New Jersey

Ltd P'Ship (In re family Kingdom, Inc.), 225 B.R. 65, 69 (D. N.J.

1998); In re Roth American, Inc., 90 B.R. 94, 95 (Bankr. M.D. Pa.

1988).  No factor alone is outcome determinative.  In re Roth, 90

B.R. at 95.  Proper judgment under Rule 8005 "entails a 'delicate

balancing of all elements.'"  In re Roth, 90 B.R. at 95 quoting In
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re Hotel Assocs., Inc., 7 B.R. 130, 132 (Bankr. E.D. Pa. 1980).

I find that a balance of the Rule 8005 factors does not

favor issuing a stay pending appeal and accordingly, I will deny

the stay motion.  I review each of the Rule 8005 elements in turn.

I. Likelihood of Success on the Merits.

The EEOC argues it will likely prevail on appeal because

neither § 363(f) nor § 105(a) permits the sale by TWA to American

of substantially all of TWA's assets free and clear of the EEOC

successor liability claims.  It also raises the doctrine of

sovereign immunity as a bar to the enforceability of the Sale

Order.  Finally, the EEOC argues that the Sale Order is

procedurally defective in that it impermissibly imposes injunctive

relief outside the confines of an adversary proceeding.  

I am not persuaded by these arguments.  I previously

concluded, and I reaffirm, that "under § 363(f), [TWA's] assets can

be transferred free and clear of [successor liability] claims   

. . . .  And I find no basis in the statute for requiring that the

purchaser assume those liabilities."  Transcript (vol. III) at p.

816.

Section 363(f) authorizes sales free and clear of

interests in the property being sold. 11 U.S.C. § 363(f); Volvo

White Truck Corp. v. Chambersburg Beverage, Inc. (In re White Motor

Credit Corp.), 75 B.R. 944, 948 (Bankr. N.D. Ohio 1987) citing

H.REP. NO. 595, 95TH CONG., 1ST SESS. 345 (1977), U.S.C.C.A.N. 1978, P.
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5787. Even before the enactment of the Bankruptcy Code in 1978, a

court sitting in bankruptcy had the authority to authorize the sale

of estate assets free and clear based on its general equitable

powers and its duty to distribute the debtor's assets and determine

controversies relating thereto.  White Motor Credit, 75 B.R. at 948

citing Van Huffel v. Harkelrode, 284 U.S. 225, 52 S.Ct. 115 (1931).

In other words, bankruptcy courts have long had the authority to

authorize the sale of estate assets free and clear even in the

absence of § 363(f). Id.

The authority to sell free and clear is broad.  It

reflects a compelling policy to encourage bankruptcy sales subject

only to claims of a specific and recognized nature in the subject

property.  E.g., Rubinstein v. Alaska Pac. Consortium (In re New

England Fish Co.), 19 B.R. 323, 329 (Bankr. W.D. Wash. 1982). 

In this regard, I find the facts and reasoning of New

England Fish Co. persuasive. In that case, the debtor, a major fish

processing company with extensive facilities in Alaska, faced a

management and financial crisis which forced it to cease

operations.  New England Fish Co., 19 B.R. at 325.  It filed a

chapter 11 petition which converted to a chapter 7 liquidation less

than a month later. Id.  The trustee for the debtor's estate

entered into an asset purchase agreement with a buyer under which

the trustee agreed to sell the debtor's assets.  Id.  With a new

fishing season rapidly approaching, the Governor for the State of

Alaska testified that operation of the debtor's facilities for the
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season was critical for the economy and that a sale of the debtor's

assets was urgent.  Id.  

Prior to filing bankruptcy, the debtor was subject to two

class action civil rights suits brought by its employees.  New

England Fish Co., 19 B.R. at 324.  In one suit, the district court

found that the debtor had discriminated based on race in the

allocation of jobs and in housing its employees.  Id.  The asset

purchase agreement obligated the trustee to sell the debtor's

assets free and clear of the $15,156,371 civil rights claims.  New

England Fish Co., 19 B.R. at 325.  

The claimants objected to the sale based on the successor

liability of the buyer, claiming that the court could not authorize

the sale of the debtor's assets free and clear of their civil

rights claims.  The claimants contended they were entitled to go to

trial on the merits of a successor liability theory based on the

buyer's substantial continuity of the debtor's business enterprise

and continuity in the identity of the work force. Id. at 324.

In overruling these objections to the sale, the New

England Fish Co. court reasoned as follows:

The trustee ... concluded that the
operation of the business was not practical.
He sold it to Ocean Beauty.  The latter would
not and will not take the business burdened
with civil rights litigation.  No purchaser
would.  Such a prospect would chill or render
impossible any sale.  Those who would suffer
from the uncertainty and delay would be
creditors, including the ... claimants
themselves. ...
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The apprehension that bankruptcy will
become a convenient expedient for avoiding the
successorship doctrine is not well founded.
The adverse consequences of bankruptcies
involving displacement of management, creditor
control and liquidation hardly support the
argument that employers will use bankruptcy to
avoid their responsibilities under the civil
rights acts.

Congress has stated relative priorities
for various elements of the debtor's creditor
constituency in the Code.  It is contended
there are now two court-created exceptions:
NLRA and Title VII claimants.  Assuming this
is so, if both were present, which of these
would be prior to the other?  Where is this to
end?  It is only a question of time before
such a priority could and would be extended to
other aggregations of claimants.  To allow
exceptions to be created by extrapolation from
one case to another would eventually subvert
the specific priorities which define
Congressional policy for bankruptcy
distribution to creditors.

We conclude that the assets of the
[debtor's] estate being transferred pursuant
to the Purchase Agreement may be transferred
free and clear of the claims of the [civil
rights claimants]...

New England Fish Co., 19 B.R. at 328-29 (citations
omitted).

I find this reasoning and outcome a propos.  As in New

England Fish Co., many factors weigh in favor of granting the

injunction against the EEOC successor liability claims.  TWA filed

a good faith bankruptcy petition. Pursuant to a court approved

bidding procedure, TWA determined that American's offer is the

highest and best, and in fact, the only available offer for the

purchase of substantially all of TWA's assets.  TWA is unable to
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consummate the sale if the EEOC's claims are not extinguished.  No

other prospective purchaser exists.  If the sale does not go

forward, it is highly likely that TWA will be liquidated with the

resultant material harm to various creditor constituencies,

including its 20,000 employees and a likely significant adverse

economic impact on the St. Louis, Missouri region, the location of

TWA’s hub airport.

Authorizing the sale of TWA to American free and clear of

the EEOC's successor liability claims achieves the purpose of § 363

intended by Congress.  "[T]he purpose behind the 'free-and-clear'

language is to maximize the value of the asset, and thus enhance

the payout made to creditors.  Without the 'free-and-clear'

language, prospective buyers would be unwilling to pay a fair price

for the property subject to sale; instead, the price would have to

be discounted, perhaps quite substantially, to account for the

liabilities that the buyer would face simply as a result of

acquiring the asset."  WBQ P'ship v. Virginia Dep't of Med.

Assistance Serv. (In re WBQ P'ship), 189 B.R. 97, 108 (Bankr. E.D.

Va. 1995).

I also agree with TWA and American that (1) the prospect

of successor liability would deter bidders and could create a

serious impediment to the ability of debtors to effect going-

concern sales under § 363, see, e.g., In re Leckie Smokeless Coal

Co., 99 F.3d 573, 586-87 (4th Cir. 1996); In re WBQ P'ship, 189

B.R. at 108-09; New England Fish Co., 19 B.R. at 329; and that (2)
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bidders faced with prospective successor liability claims would

lower their offered purchase price thereby indirectly subverting

the priority scheme of the Bankruptcy Code.  See, e.g., White Motor

Credit, 75 B.R. at 951; New England Fish Co., 19 B.R. at 328.

The EEOC argues that the "Settlement Agreement prohibits

TWA from reducing or limiting the benefits provided by the Travel

Voucher Program. Id., Section VII, ¶ A.3, at 8.  As such TWA may

not dispose of its assets, by sale or otherwise, without making

appropriate arrangements for continuation of the voucher program."

Stay Brief at p. 3.  I find this statement a classic non sequitur.

The EEOC's conclusion would clearly not pertain in a TWA

liquidation scenario.  TWA leases 97% of its fleet of approximately

180 airplanes.  Transcript (vol. I) at 21. Absent the American

transaction it is highly likely that TWA will not be able to

satisfy its aircraft lease obligations on an ongoing basis.

Pursuant to § 1110  the lessors will simply repossess their planes.

In that situation, how can TWA make "appropriate arrangements" as

the EEOC suggests TWA is required to do?  TWA will have no planes

and accordingly, no ability to continue the Travel Voucher Program.

For similar reasons, I also reject the EEOC's argument

that the Travel Voucher Program and the EEOC charges cannot be

reduced to a monetary satisfaction.  Stay Brief at p. 11.  The EEOC

characterizes the Travel Voucher Program as injunctive relief  for

which it cannot be required to accept a monetary settlement.  From

this it concludes that the claims are not subject to § 363(f)(5)



13

and that the sale to TWA therefore cannot be free and clear of the

EEOC successor liability claims.  The EEOC fails to recognize,

however, that if TWA were to liquidate, the "injunctive" award made

to the flight attendants in the form of travel vouchers would be

converted to a dollar claim and it would be treated like any other

unsecured claim in this bankruptcy case.  In fact, it appears the

Settlement Agreement itself establishes a method for valuing the

travel vouchers.  Thus, I find no basis in the statute for

requiring the purchaser to assume these liabilities.

The EEOC next argues that its successor liability claims

are not "interests in property" within the meaning of § 363(f).  I

disagree.  TWA and American cite extensive case law which

undermines the cases on which the EEOC relies.  The EEOC does not

attempt to refute this contrary precedent.  Compare Stay Brief

citing Zerand-Bernal Group, Inc. v. Cox, 23 F.3d 159 (7th Cir.

1994); Schwinn Cycling & Fitness, Inc. v. Benonis (In re Schwinn

Bicycle, Co.), 210 B.R. 747 (Bankr. N.D. Ill. 1997) aff'd 217 B.R.

790 (N.D. Ill. 1997) with Response citing Leckie Smokeless, 99 F.3d

a 582, 585 (section 363(f) authorizes bankruptcy court to

extinguish statutory successor liability for employee benefit

claims); P.K.R. Convalescent Ctr. v. Virginia Dep't of Med.

Assistance Serv. (In re P.K.R. Convalescent Ctrs., Inc.), 189 B.R.

90, 96 (Bankr. E.D. Va. 1995) (section 363(f) prevents state's

statutory tax interest on property from passing to purchaser); In

re WBQ P'ship, 189 B.R. at 107 (same); White Motor Credit, 75 B.R.
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at 949 (section 363 sale was free and clear of prepetition tort

claim against asset purchaser); Am. Living Sys. v. Bonapfel (In re

All Am. of Ashburn, Inc.), 56 B.R. 186, 190-91 (Bankr. N.D. Ga.

1986)(same).

I note that the leading cases which the EEOC cites in

support of successor liability are from the Seventh Circuit.  E.g.,

Zerand-Bernal Group, 23 F.3d  at 163 (bankruptcy court lacks

authority to enjoin all possible future lawsuits against a buyer at

a bankruptcy sale); Schwinn Bicycle, 210 B.R. at 755.  As such they

are not controlling precedent for this court.  Equally important,

these cases are factually distinguishable because they involve

product liability claims against the debtors' alleged successor-in-

interest that arose after the sale transaction or plan

confirmation.  Thus, these cases hold that a sale free and clear of

claims cannot divest a product liability suit that arises after a

sale of assets or plan confirmation, not that § 363(f) does not

authorize a sale free and clear of successor liability based on

prepetition claims against the debtor.

I also am not persuaded by the EEOC's attempt to

distinguish the precedent cited by TWA.  For example, the EEOC

alleges that Forde v. Kee-Lox Mfg. Co., 437 F.Supp. 631 (W.D.N.Y.

1977) is no longer good law because it was decided under the

Bankruptcy Act which did not have a provision authorizing asset

sales free and clear of interests in property.  Stay Brief at p.
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12.  As noted supra, it has long been established that bankruptcy

courts have the equitable authority to authorize the sale of estate

assets free and clear of interests even without § 363.  The fact

that Forde was decided under the Act therefore does not compromise

its reasoning. And as TWA and American point out, Forde continues

to be cited as good law by courts interpreting the Bankruptcy Code.

E.g., Ninth Ave. Remedial Group v. Allis-Chalmers Corp., 195 B.R.

716, 731 (N.D. Ind. 1996); All American, 56 B.R. at 189.

I disagree with the EEOC that New England Fish Co.

"defies" Folger Adam Security, Inc. v. DeMatteis/MacGregor, J.V.,

209 F.3d 252 (3d Cir. 2000). Stay Brief at p. 12.  As noted above,

I find the facts and analysis in New England Fish Co. highly

relevant to the situation here. Furthermore, the EEOC's conclusion

that Folger Adam makes a "pronouncement that general unsecured

claims not arising from the ownership of property are not within

section 363(f)'s ambit" is incorrect.  Stay Brief at p. 12.

In Folger Adam, the Court of Appeals for the Third

Circuit had to "decide whether the affirmative defenses of setoff,

recoupment, and other contract defenses, which arose as a

consequence of alleged defaults under certain contracts with the

debtors, constitute an 'interest' under section 363(f) of the

Bankruptcy Code such that a sale of the debtors' assets in a

consolidated Bankruptcy Court auction free and clear, extinguished

such affirmative defenses and effectively transformed such contract
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rights into unimpeachable accounts receivable in the hands of the

purchaser."  209 F.3d at 253-54.  The Third Circuit concluded that

"affirmative defenses do not constitute an 'interest' for purposes

of section 363(f) and, therefore, were not extinguished by the

Bankruptcy sale."  Id. at 254.  The Court did not, however,

otherwise define the scope of an "interest" for purposes of §

363(f).

In reaching its conclusion, the Court noted that "any

interest" is not defined anywhere in the Bankruptcy Code.  Folger

Adam, 209 F.3d at 257.   After reviewing existing case law, the

Third Circuit concluded that right of recoupment is a defense and

not an interest and is thus not extinguished by a § 363(f) sale.

Id. at 261. The Court, however, did not otherwise define or surmise

what comprises an 'interest' under § 363(f).  

Likewise, the Court of Appeals for the Fourth Circuit in

Leckie Smokeless also refused to provide a full definition of

interest, a case which the EEOC incorrectly cites for the

proposition that the term "interests in property" is

interchangeable with "lien" and that both mean a "charge against or

interest in property to secure payment of a debt or performance of

an obligation."  Stay Brief at p. 7.

In Leckie Smokeless, two employer-sponsored benefit plans

objected to the extinguishment of their right to payment of plan

liabilities from a successor-in-interest by operation of § 363(f).

In determining whether the plans had "any interest in property"
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within the meaning of § 363(f) the Fourth Circuit rejected what it

called the District Court's "unduly broad interpretation" of the

phrase.  The District Court had found that simply the right to

demand money from the debtor gave rise to an "interest" in the

debtor's property under § 363(f). Leckie Smokeless, 99 F.3d at 581.

Rejecting this definition, the Fourth Circuit noted that

...while the plain meaning of the phrase
"interest in such property" suggests that not
all general rights to payment are encompassed
by the statute, Congress did not expressly
indicate that, by employing such language, it
intended to limit the scope of section 363(f)
to in rem interests, strictly defined, and we
decline to adopt such a restricted reading of
the statute here.

Leckie Smokeless, 99 F.2d at 582.

The EEOC maintains that § 105(a) does not support the

sale "free and clear" of its successor liability claims.  A

predicate of this argument is that § 363(f) does not authorize the

requested relief.  However, because my order authorizing the sale

of TWA to American is based on the "free and clear" language of §

363(f) as discussed above, the injunctive relief in the Sale Order

is appropriate under § 105(a) because it is necessary to carry out

the effect and purpose of § 363(f). 11 U.S.C. § 105(a).  It

therefore follows that I am not using § 105(a) to create

substantive rights or to contravene the Bankruptcy Code as the EEOC

suggests.  

The EEOC raises two additional arguments in support of
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its stay request.  First, it invokes the doctrine of sovereign

immunity because "[i]n this matter, the effect of the Sale Order is

tantamount to a suit by American against the United States and EEOC

for a declaratory judgment that it has no successor liability as a

result of its purchase of substantially all of TWA's assets."  Stay

Brief at 14.  This argument mischaracterizes the facts.  TWA is the

debtor and moving party.  The Sale Order is pursuant to TWA's

motion for authority to sell substantially all of its assets in

TWA's chapter 11 bankruptcy. I fail to see how the Sale Order can

be characterized as a declaratory judgment by American against the

EEOC.  It clearly is not a suit against the EEOC.  Accordingly, I

conclude that the Sale Order does not implicate the sovereignty of

the EEOC as a government entity.

Furthermore, § 106(a) expressly abrogates the EEOC's

sovereign immunity under § 363 to the extent the EEOC could invoke

the doctrine against TWA. The EEOC is a federal entity charged with

enforcing federal statutes.  "Congress has given no indication that

bankruptcy courts cannot order property sold free and clear of

interests that Congress has itself created by statute."  Leckie

Smokeless, 99 F.3d at 586.

Although the cases the EEOC cites in support of sovereign

immunity do establish that a waiver of sovereign immunity generally

must be clear and is narrowly construed, the cases are otherwise

inapposite.  None of the cases concern a sale under § 363(f), and

indeed most do not involve a bankruptcy proceeding.  See Stay Brief
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at 14 citing F.D.I.C. v. Meyer, 510 U.S. 471, 483,  114 S.Ct. 996,

1003 (1994)(sue-and-be-sued clause of FDIC's statutory predecessor

waived FDIC's sovereign immunity from suit by discharged employee

of failed savings and loan association); United States v. Nordic

Village, Inc., 503 U.S. 30, 38, 112 S.Ct. 1011, 1017 (1992)(§

106(c) does not waive the sovereign immunity of the United States

from chapter 7 trustee's action seeking monetary recovery)

superseded by statute as stated in, e.g., Field v. Montgomery

County (In re Anton Motors, Inc.), 177 B.R. 58, 62 (Bankr. D. Md.

1995)(in § 106(a) Congress has stated unequivocally its intention

to abrogate sovereign immunity from bankruptcy causes of action for

both the United States and the states, as to both nonmonetary and

monetary judgments, except punitive damages);  United States v.

Testan, 424 U.S. 392, 96 S.Ct. 948 (1976)(nonbankruptcy suit for

reclassification of federal civil service positions and for back

pay involving issues regarding jurisdiction of Court of Claims and

relief available in that tribunal) criticized by United States v.

Mitchell, 463 U.S. 206, 103 S.Ct. 2961 (1983).  

Second, the EEOC argues that the Sale Order may not

impose injunctive relief outside the scope of an adversary

proceeding.  I disagree.  An adversary proceeding is not required

for an order under § 363(f), even if the order includes injunctive

relief necessary to effectuate the sale "free and clear."  If what

the EEOC argues were true, all § 363(f) sales would have to proceed

via an adversary proceeding -- a procedure finding no support in
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the Bankruptcy Code or twenty plus years of reported decisions

interpreting that Code.

Section 363(f) does not contain any "notice and hearing"

requirement beyond that set forth in § 363(b).  Thus, courts have

held that "[t]he Code contemplates that hearings will be held on

sales of estate property, including sales of property free and

clear of liens, 'only when there is an objection.'" In re

Stogsdill, 102 B.R. 587, 589 (Bankr. W.D. Tex. 1989) quoting

H.R.REP. NO. 595, 95TH CONG., 1ST SESS. 315 (1977) U.S.C.C.A.N. 1978,

PP. 5787, 6272.   This does not relieve the debtor-in-possession

from complying with due process to interest holders. Nor may the

court execute an order approving the allocation or distribution of

sale proceeds in the absence an adversary proceeding. Fed.R.Bank.P.

7001(2); e.g., In re Collins, 180 B.R. 447, 449 (Bankr. E.D. Va.

1995)(propriety and validity of liens on property were not properly

before the court on a motion to sell free and clear). 

Current Fed.R.Bank.P. 7001 does not include a provision

requiring an adversary proceeding to sell property of the estate

free and clear of liens. See In re J.B. Winchells, Inc., 106 B.R.

384, 394 (Bankr. E.D. Pa. 1989) discussing former Bankr.R. 701(3),

which required an adversary proceeding to "sell property free of a

lien or other interest for which the holder can be compelled to

take a money satisfaction."  Fed.R.Bankr.P. 7001(3) includes as an

adversary proceeding a request for approval of a sale under §

363(h), but no longer includes approval of a sale free and clear



21

under § 363(f).

The cases on which the EEOC relies are not to the

contrary.  These cases involve proceedings specified in

Fed.R.Bank.P. 7001, not § 363(f) sales.  See  Stay Brief at p. 16

citing Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746, 763 (5th

Cir. 1995)(injunctive relief issued as component of settlement

agreement between the debtor, three of its former directors and

their D&O liability insurer required adversary proceeding); Haber

Oil Co. v. Swinehart (In re Haber Oil Co.), 12 F.3d 426, 437 (5th

Cir. 1994)(noting that claim seeking equitable interest in property

such as constructive trust required an adversary proceeding because

it is proceeding to recover money or property or determine interest

in property); Lyons v. Lyons (In re Lyons),  995 F.2d 923, 924 (9th

Cir. 1993)(sale under § 363(h) required adversary proceeding); In

re McKay, 732 F.2d 44, 45, 48 (3d Cir. 1984)(holding that chapter

13 debtor was required to initiate adversary proceeding for lien

avoidance action under § 522(f)).  Not surprisingly, these cases

confirm that an adversary proceeding is required for those actions

listed in Fed.R.Bank.P. 7001.  But a "free and clear" sale under §

363(f) is simply not such an action.

In sum, for the reasons discussed above, I conclude that

the EEOC is not likely to succeed on the merits of its appeal.

II. Irreparable Injury to EEOC.

The EEOC argues it faces irreparable injury because §
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363(m) threatens the loss of its appellate rights if the American

transaction is consummated.  Stay Brief at pp. 17-18.  It maintains

that "[t]his prospect itself suffices to meet the standard of

irreparable harm."  Id. at p. 17.

The EEOC does not provide any basis for concluding that

§ 363(m) will render its appeal moot.  Although the EEOC is

appealing the Sale Order in toto, its objection is based on an

isolated provision of the Sale Order that authorizes the sale free

and clear of the EEOC's successor liability claims.  If the EEOC is

successful on appeal, presumably it may then proceed against

American on the merits of its claim.

Even if § 363(m) adversely impacts the EEOC's objection,

"[i]t is well settled that an appeal being rendered moot does not

itself constitute irreparable harm." In re 203 North LaSalle Street

P'ship, 190 B.R. 595, 598 (N.D. Ill. 1995);  see also Virginia

Dep't of Med. Assist. Svs. v. Shenandoah Realty Partners, LLP (In

re Shenandoah Realty Partners), 248 B.R. 505, 510 (W.D. Va. 2000);

In re Kent, 145 B.R. 843, 844 (Bankr. E.D. Va. 1991); In re Charter

Co., 72 B.R. 70, 72 (Bankr. M.D. Fla. 1987). 

More fundamentally, however, the EEOC fails to establish

irreparable injury for the simple reason that the EEOC may have no

recoverable claims against TWA in the absence of a sale of

substantially all of TWA's assets to American.  In the likely event

that a stay pending appeal aborts the American transaction, the
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EEOC will be relegated to holding an unsecured claim in what will

very likely be a piece-meal liquidation of TWA.  In that context,

such claims are likely to have little if any value.  Issuing a stay

pending appeal therefore cannot be said to result in any greater

recovery for the EEOC or its constituencies. Consequently, there is

no irreparable injury to the EEOC in the absence of a stay.

III. Substantial Harm to TWA and Other Litigants.

The EEOC argues that a stay will not substantially harm

either TWA or American.  The EEOC claims there is no substantial

harm because (1) enforcing the Travel Voucher Program is not a

burden on American as successor to TWA because travelers under the

program would only use seats that would otherwise be empty; and (2)

the value of the EEOC's successor liability claims is not material

relative to the value of the entire sale transaction. Stay Brief at

p. 19.  

The EEOC's argument misses the point. The substantial

harm to other litigants inquiry focuses on the harm caused by

issuing a stay of the Sale Order pending appeal, not on the harm

caused by preserving or enforcing the EEOC's successor liability

claims against American.  The evidence is overwhelming that TWA

cannot be sustained as a viable business enterprise in the face of

a material delay in closing the American transaction.

Specifically, the uncontroverted testimony at the Sale

Hearing was that TWA has a cash burn rate of $ 3,000,000 per day.
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If the sale to American is unduly delayed there is a very serious

risk of losing a sale transaction which materially benefits

substantial and diverse creditor constituencies.  At the conclusion

of the Sale Hearing, I found that there would be an immediate and

precipitous decline in the financial affairs of TWA followed by a

very high probability, if not certainty, of liquidation if I were

to deny or reject the Sale Motion. Transcript (vol. III) at 810.

A stay of the Sale Order poses the same threat.

IV. The Public Interest.

The EEOC argues that I should stay the Sale Order because

it is contrary to the strong public interest in the enforcement of

the federal statutes prohibiting discrimination in the workplace.

Recognizing the compelling objectives of saving financially

troubled businesses under the Bankruptcy Code, the EEOC

nevertheless maintains that these salutary objectives do not

justify the suspension of usual rules of fair employment practices.

Stay Brief at p. 20.

I am somewhat puzzled by the EEOC's position in this

regard.  The testimony at the Sale Hearing established that if the

sale of TWA's assets to American does not go forward, TWA will

likely liquidate.  Given TWA's financial condition, a liquidation

would result in severe harm to all TWA's past and current employees

because they would lose their jobs and retirement benefits. 

Although I concur with the EEOC that there is a strong
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public interest in the enforcement of federal statutes prohibiting

discrimination in the workplace, I do not agree that the public

interest favors jeopardizing the job security of 20,000 TWA

employees, including those EEOC claimants still employed at TWA, at

the expense of preserving successor liability claims which will be

rendered unenforceable absent a sale of substantially all of TWA's

assets as a going concern.  Stay Brief at 19.  

Finally, I disagree that the Sale Order prevents the EEOC

from enforcing federal statutes prohibiting discrimination in the

workplace.  It is TWA's failure as a viable standalone airline that

prevents the EEOC from enforcing claims against TWA.  The Sale

Order is simply not the cause of any "suspension of usual rules of

fair employment practice" at TWA, as the EEOC alleges.  Stay Brief

at 20.  There is absolutely no evidence to suggest that TWA is

availing itself of the provisions of the Bankruptcy Code to

circumvent fair employment statutes.  The simple fact is that TWA

is a failing enterprise whose likely end, in my opinion, will

either be a partial survival as a part of American or a liquidation

resulting in no enterprise value and a consequent material loss to

all non-priority general unsecured creditor classes.

CONCLUSION

The EEOC has not advanced any law or facts which I have

not already considered.  For the reasons set forth above, I deny

the EEOC's motion for stay pending appeal.
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SO ORDERED.

Very truly yours,

Peter J. Walsh
United States Bankruptcy Judge

PJW:ipm


