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CASE, J.
Before the Court is the McGreevey Class Action Clammants® (“Class™) Motion For an
Order Granting Relief from the Automatic Stay to Commence an Adversary Proceading Relating
to Assets Upstreamed to the Debtor by Clark Fork and BlackFoot, LLC (the “Motion™) (Docket
No. 1163). NorthWestern Corperation filed an objcetion to the Motion which was joined by the
Qfficial Committee of Unsecured Creditors. Afler considening all relevant pleadings, oral
argument heard on May 17, 2003, and for the reasons set forth below, the Motion 15 granted.

BACKGROUND

On September 14, 2003 (the “Petition Date™), the Debtor Rled a voluntary petition for
relief under iille 11 of the Bankruptey Code. Pursuant to §8 1107 and 1108 of the Bankruptcy
Cede, the Debtor continues to eperate its business and manage its propertics as debtor-in-
POSSEESION.

The Debtor filed 1ts initial disclosure statement and plan of reorzanization on March 11,
2004. Numcrous objections were liled by parties in interest. The Debior filed an amended
disclosure staterneni and a fitst mmended plan of reorganization on May 14, 2004 and May 17,
2004, respectfully. After the hearing held on May, 17, 2004, the Courl entered an Qrder on May
26, 2004 approving the Debtor’s first amended disclosure statement. The confirmation hearing is
currently scheduled for August 25, 2004.

By order dated Qctober 10, 2003, the Court established January 15, 2004 {the “Bar Date™)
as the deadlime for credhilors to file proofs of claims with respect to claims that arcse prior to the
commencement of the bankrupicy case. On January 14, 2004, the McGreevey Clanmanis fifed

two proofs of claims {Claim Nos. 691 and 744).



Prior to the Petition Date, on or about August 16, 2002, the McGreevey Claimants filed

an action agaimsi (he Montana Power Company, pending in the Montana State Court.! The
MeGreevey class 1s a certified class of over 100,000 former sharsholders of the former Montana
Power Company. The Class asserts claims against the Montana Power Company that anise out of
that company's sale of substantially all of its assets without shareholder approval. The basic
structure of the transaction has been desenbed in this Court’'s Memorandum Decision denying
Comanche Park’s motion [or relief from stay of even date, and will not be repeated here.
JURISDHCTION
This Court has jurisdietton over this matter pursuant 1o 28 US.C. §§ 1334 and 157(b).
This iz a core proceeding, pursuant to 28 ULS.C. § 157(b)}{2)A) and (G).
DISCUSSTON
Altheugh 11 U.S.C. § 362(a) provides lor an aulomatic stay of the commencement of an
adversary proceeding against a debtor, the Bankoruptey Code provides that a party may seek relief
from stay in certain cireumstances. In relevani part § 362(d) states that:
on request of a party ininterest and after notice and a heanng, the court shali grant
telief from the stay provided under subsecction {a) of this scction, such as by
terrminating, annulling, modifving, or conditioning such stay --- (1) for cause . . .
1L US.CLE362(d)1).
McGreevey argues thal cause exists to allow the Class to file an adversary proceeding for

determination of the cquitable interesls in the Montana utility property en the grounds thatitis a

necessary prerequisile to any plan of reorganization or confirmation, and should be resolved in

L

MeCreevey, et al. v. Montana Power Company, et al., No. DV 01-141, Montapa
Second Judicial District Court.




the bankruptey. In addition, MeGreevey argues that the Debtor and/or any party in interest would

not be prejudiced by such an adversary proceeding.

Unlike Comanche, the McGreevey class expressly asserted & fraudulent conveyance claim
in its proof ol claim. MeGreevey further asserts that, pursuant to stipulation in the Montana State
Court, it specifically preserved its right to assert 2 fraudulent conveyance claim at a later time. 1f
that were the end of the analysis, then the McGreevey class weuld be entitled to stay relief just as
Magten was. However, this Motion has a somewhat different twist. The Debtor asserts that, by
virtug ol an order entered in the state court litigation (pursuant to the stipulation referenced
above) the Me(ireevey class is left only with an unsecured claim against NorthWestern and is
barred {rorm asserting a fraudulent conveyance claim that would return the assets to Clark Fork.

Bolh the stipulaticn, relied upon by McGreevey class, and the order, relied upon by
NorthWestern, were cntered wn the Montana State Court litigation as a result of a motion by
NorlhWesten to be added an additional pariy defendant. The McGreevey class objected to the
motion; following negotiations, NerthWeslem filed a “Substitute Motion™ which contained
numerous stipulations and representations to the Court as part of the agrecmoent of MeGrecvey
class to withdraw its objection. Among the key provigions of the Substilule Motion are the
following:

L. NorthWestern’s stipalalion and representation that it will be responsible for any

judgment which might be entered in the proceedings against Clark Fork to the extent thal

Clark Fork might not have sufficient assets o satisfy such judgment;



2. NorthWestern's stipulation that it had no present plans to spin olf, merge or reorgamze
any of the utility busincss asscts which are to be transferred from Clark Fork to
NorthWesiern as part of the “going flat” transaction;

3. NorthWestem’s representation that it would not pledge, incur a securnity interest, lien,

or assume additicnal indebtedness except as specitically set forth in the Substrtute

Motion;

4. NorthWestern’s stipulation and represeniation that it will not take any action

intenticnally designed 1o Frusirate the ability of the McGreevey plaintiffs to obtain the

utility business assets if there is a judgment eniered in the pending state court case;

5. And finally, the stipulation by NorihWestern and Clark Fork that the McGreevey

plaintiffs retamed all nghts and remedies to thereafter challenge the transfer of asscts

from Clark Fork as a frandulent transfer.

The Substilute Motion was filed November 15, 2002, On the same day, the “Order
Adding NorthWestern Corporation as an Additional Party Defendant™ was signed by the
Monlana Distnict Court Judge. That order did not specifically recile, reference, or incorporate the
stipulations and representations contained in the substitute motion. It did, however, contain the
following language: “That as stipulated and agreed to by Northwestern Corporation,
Northwestern Corporation shall be responsible for any judgmeni which night be entered m these
proceedings against NorthWestern Energy, LLC to the exient that NorthWestern Energy, LLC
might not have sufficient assets to satisfy such a judgment.”

The McGreevey class asserls that, as a result of the Substitute Motion, NorthWestern

specifically agreed that it retamed the right to pursue the fraudulent conveyance casc for which it



is now seeking relief from stay. Further, the McGreevey class asserts that it has an additronal
claim based upon NorthWestern’s viclations of the stipulations and representations made in the
Substitute Maotion. NorthWestern, on the other hand, asserts that, as a result of the order, all that
{he McGreevey class has now is an unsecurcd claim against Northwesterm. In effect,
NorthWestem argues that any separate claims that the MeGreevey class may have had, mcluding
the right te bring a fraudulent conveyance claim, have been merged into a general claim against
NorthWestern which can, and should, be resolved through the claims objection process, rather
than through the proposed separale adversary proceeding.

NorthWestern’s argmments on thug poini are too clever, by far. Its reading of the order
would eviscerate the specifically negobiated stipulations and representations in the Substitute
Motion. The fact that the order only references one of the stipulations - that is that NorthWestern
would be responsible itself for any judgment amount - does nof render the other stipulations
nullities, This Court’s reading of the Montana State Court documents 15 that (he stipulations and
representations made by NorthWestern are an essential part and predicate of the order allowing
NorthWestern to be added as a party defendani. As such, they sunvive and may be relied upen by
the McGreevey class.

CONCLUSION

For the forepoing reazons, the Court will grant the McGreevey Motion. Counsel for the

Charles G. Case ff
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MeGreevey class is to submit a form of order.




