IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: Chapter 11

| NTEGRATED HEALTH SERVI CES,
INC., et al.

Case Nos. 00-389 (MW
t hrough 00-825 (MFW
Debt or s. (Jointly Adm ni stered Under
Case No. 00-389 (MFW)

N N N N N N N

MEMORANDUM OPI NI O\

This matter is before the Court on the Mtion of
Buchanan/ SCC for an Order Modifying and Carifying the Court’s
Adm ni strative Order Establishing Procedures for Interim
Conpensati on and Rei nbursenment of Expenses of Professionals (“the
Motion”). In its Mtion, Buchanan seeks an order precluding the
Debtors from paying any professionals’ fees incurred from any
particul ar Debtor, unless it is clear that their services
benefitted that Debtor’s estate. The Debtors oppose the Mtion.

For the reasons set forth below, we grant the Mdtion, in part.

FACTUAL BACKGROUND

On February 2, 2000, Integrated Health Services, Inc.
(“I'HS") and 437 of its affiliates filed voluntary petitions under
chapter 11 of the Bankruptcy Code. That sane day, on Motion of
the Debtors, we entered an Order allowi ng the cases to be jointly

adm ni stered. No Order has been entered substantively

! This Opinion constitutes the findings of fact and
conclusions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, made applicable to contested matters
by Rule 9014.



consolidating the Debtors. On February 2, 2000, we al so entered
an adm nistrative Oder authorizing the Debtors to maintain their
exi sting centralized cash managenent system which allowed the
Debtors to follow their prepetition practice of sweeping funds
fromeach of the Debtors’ depository accounts into a centralized
concentration account. The Debtors electronically track each
Debtor’s recei pts and di sbursenents through the system W also
entered an Order permtting the filing of fee applications on a
mont hly basis by all professionals retained under section 327 of

t he Bankruptcy Code (“the Fee Procedures Order”). The effect of

these Orders has been to permt, inter alia, the Debtors’
professionals to be paid on a nonthly basis fromthe
concentration account.

In May, 2000, IHS, CCA and CCA Acquisition filed a Mtion
seeking authority to reject an accounting agreenent between CCA
and Buchanan, which CCA Acquisition had guaranteed. The Debtors
sought to reject that agreenent because it inposed a financial
burden on them (requiring CCA to cover | osses at the Countryside
Manor Nursing Honme) w thout any prospect of a benefit to the
Debtors in the immediate future. Under the Debtors’ cash
managenent system | HS had been funding the paynents due by CCA
under the agreenent and the continuing | osses at the CCA | evel
i ncreased the interconpany debt. Buchanan opposed the Mdtion
asserting that: (1) the contract was not executory and,
therefore, not capable of being rejected under section 365;

(2) it would be inequitable for CCA to reject the contract; and



(3) the Debtors were obligated to continue to nake the paynents
requi red under the contract because of the entry of an O der
authorizing the Debtors to pay certain prepetition obligations
owed to critical vendors and certain representati ons nade to
Buchanan. After hearing testinony and argunents at a hearing
held on May 16, 2000, we overrul ed Buchanan’s objections and
granted the Debtors’ notion to reject the contract.

Subsequent |y, Buchanan filed a Mdtion for all owance and
paynment of an adm nistrative claimallegedly due under the
rejected contract. Buchanan asserted that it was entitled to an
adm nistrative claimin the amount of $158, 231. 78 agai nst CCA
CCA Acquisition and IHS. The Debtors opposed the Mtion. After
hearing testinony and argunment on the Mtion on July 7, 2000, we
determ ned that Buchanan had an adm nistrative clai magai nst CCA
and CCA Acquisition (as guarantor) in the anount of $50, 647. 31.
However, we did not direct CCA and CCA Acquisition to pay that
adm ni strative clai mbecause those Debtors had established that
they had no assets and were adm nistratively insolvent.? W
reserved paynent of Buchanan’s adm nistrative claimunti
confirmation of a plan by CCA and CCA Acquisition (at which tinme
all adm nistrative clains would have to be paid pursuant to

section 1129(a)(9) of the Bankruptcy Code) or it was otherw se

2 |n fact, the Debtors asserted that the only asset which
CCA owned was the contract with Buchanan which was unprofitable
and had been rejected.



determ ned that CCA and CCA Acquisition had sufficient assets to
pay all admnistrative claimants in full
Subsequent |y, Buchanan filed the instant Mtion. The

Debt ors opposed the Moti on.

1. JURI SDI CTI ON

This Court has jurisdiction over the instant matter, which
is a core proceeding pursuant to 28 U. S.C. 8§ 1334 and 8157(b) (1),
(B)(2)(A, (B), (M, and (O.

[11. ARGUVENT

The Debtors, and their counsel, oppose the Mdtion asserting
that: (1) the Mdtion fails to neet the standards for
reconsi deration of our Order dated February 2, 2000; (2) it is
i npossi ble for their counsel to delineate what services were
rendered for a specific Debtor; and (3) all services rendered by
counsel shoul d be conpensable by all Debtors since they

benefitted all the Debtors.

A. Reconsi derati on

The Debtors argue that Buchanan’s Mdtion is a notion for
reconsi deration under Rule 9024 of the Federal Rul es of
Bankruptcy Procedure, which incorporates Rule 60(b) of the
Federal Rules of Cvil Procedure. Under Rule 60(b), an order may

be reconsidered only upon a show ng of



(1) m stake, inadvertence, surprise or excusable
neglect; (2) newy discovered evidence which by
due diligence could not have been discovered in
time to nove for a new trial under Rule 59(b); (3)
fraud (whether heretofore denom nated intrinsic or
extrinsic), msrepresentation, or other m sconduct
of an adverse party; (4) the judgnent is void; (5)
t he judgnent has been satisfied, rel eased, or

di scharged, or a prior judgnment upon which it is
based has been reversed or otherw se vacated, or
it is no |longer equitable that the judgnment should
have prospective application; or (6) any other
reason justifying relief fromthe operation of the
j udgnent .

Fed. R Cv. P. 60(b).

We disagree with the Debtors’ analysis. The Fee Procedures
Order was an admi nistrative order which nerely specified
procedures for the filing and all owance of fee applications in
this jointly adm nistered case. It was not a judgnent or order
entered in a contested matter. In fact, it was entered on the
first day of this proceeding wthout notice to any party in
interest other than the United States Trustee. Such
adm nistrative orders are always subject to nodification by the

Court, either sua sponte or on notion of any party-in-interest.

See, e.qg., Sill Corp. v. United States, 343 F.2d 411, 420 (10th

Cir. 1965)(anmending pretrial order); Wnn-Senter Constr. Co. V.

Healy Enter., No. 90-2173-0, 1992 W. 97764, at *2 (D. Kan.

April 30, 1992)(pretrial orders “may always be nodified in the
interest of the admnistration of justice”). Thus, we conclude
that we may nodify the Fee Procedures Order without the necessity

to neet the requirenents of Rule 60(b).



Even if Rule 60(b) were applicable, we find that
reconsideration is appropriate under Rule 60(b)(5) and (6)
because facts have changed since we entered the Fee Procedures
Order on the first day of this case. Specifically, despite the
assertions of the Debtors that the Order was procedural only and
did not adversely affect any substantive rights of any creditor,
t hat now appears to be incorrect. |In fact, as we concl ude bel ow,
the Order does adversely affect creditors of the jointly
adm ni stered Debtors which, unlike CCA and CCA Acquisition, are
admnistratively solvent. Therefore, we conclude that it is no
| onger equitable for the Order to have prospective effect and

reasons exist for the nodification of the O der.

B. Servi ces Can Be Deli neated

The Debtors al so assert that the Fee Procedures Order should
not be nodified as requested by Buchanan to require the
prof essionals to delineate what services were rendered for each
Debt or because it is inpossible to do so with respect to all 438
Debtors in this case and the adm nistrative burden on the
prof essi onal s woul d be enornous with no correspondi ng benefit to
the Debtors or their estates.

We agree with the Debtors to the extent Buchanan seeks an
Order requiring 438 separate nonthly fee applications by al
professionals for the Debtors. Since these are jointly
adm ni stered estates, nmany of the activities performed by the

professionals for the Debtors do benefit all the Debtors. To



requi re those professionals to separate each activity so it may
partially bill each of the 438 Debtors would be arithnetically
chal I enging. Conversely, we would not allow counsel to bill each
estate in full for each activity (such as preparation and
prosecution of a notion for extension of the exclusivity period)
al though it could be argued that that activity did benefit each
Debtor. Joint adm nistration of these estates, by requiring the
filing of only one notion for all Debtors, results in significant
savings for the estates.
However, joint admnistration is procedural only and cannot

be allowed to adversely inpact creditors’ rights.

The purpose of joint admnistration is to nmake

case admnistration easier and | ess expensive than

in separate cases, wthout affecting the

substantive rights of creditors (including inter-
debtor cl ains).

In re Hutter Construction Co., Inc., 126 B.R 1005, 1012 (Bankr.

E.D. Wsc. 1991)(quoting In re Parkway Cal abasas Ltd., 89 B.R

832, 836 (Bankr. C.D. Cal. 1988)).

Wi | e Buchanan’s Motion seeks to preclude any professional
from seeki ng paynent of its fees fromany Debtor’s estate unless
it can be established that the professional provided services for
that particular Debtor, Buchanan’s interests are l[imted to those
Debt ors agai nst whomit has a claim CCA and CCA Acqui sition.
Because we have already determ ned that the CCA and CCA
Acqui sition estates are adm nistratively insolvent, we cannot
conclude that the adm nistrative clainms of counsel for those

Debt ors should be paid fromthe other Debtors’ estates.



Permtting IHS and the other Debtors to pay the counsel fees for
CCA and CCA Acquisition, w thout the prospects of repaynent,
adversely affects the creditors of those other Debtors’ estates
by reducing their potential recovery.

Furthernore, given the requirements for specificity and
separate recordation of tinme by task in fee applications,?® we
reject the Debtors’ argument that it is not possible or is too
burdensonme for professionals to delineate what services were
performed for the CCA or CCA Acquisition estates. |In fact, as is
clear fromthe subm ssion filed by counsel for the Debtors at our
direction, Debtors’ counsel were able to delineate what services
were performed by them on behalf of the CCA or CCA Acquisition
estates, nanely those services rendered in connection with the
Motion to reject the Buchanan contract and the Mtion of Buchanan

for all owance of admi nistrative claim?®?

C. Services Perforned for Al Debtors

The Debtors also assert that, in this case, counsel’s
activities in connection with the Mdtion to reject the Buchanan
contract and the Mtion of Buchanan for all owance of

adm nistrative claimbenefitted not just the CCA and CCA

3 See, e.d., In re Busy Beaver Building Centers, Inc., 19
F.3d 833, 845 (3d Cr. 1994).

4 There was no evidence presented that any of the other
professionals in this case performed services limted to CCA and
CCA Acquisition. Therefore, we deny the Mtion as to any
pr of essi onal except counsel for the Debtors.

8



Acquisition estates but all the Debtors’ estates. Specifically,
t hey enphasi s that Buchanan was asserting an adm nistrative claim
against IHS as well as CCA and CCA Acquisition and that, by
virtue of the centralized cash managenent system |HS was funding
the | osses of CCA

However, even the Debtors do not argue that the services
rendered with respect to the Buchanan matters had any cogni zabl e
benefit to any of the other Debtors, other than IHS, CCA and CCA
Acquisition. Further, it is clear that at |least as to the
rejection of the Buchanan contract and the Buchanan Mdtion for
al l onance of adm nistrative claim the services perfornmed by
counsel for the Debtors largely benefitted CCA and CCA
Acqui sition. Al though Buchanan did assert that IHS was |iable
for that claim it presented little support for that claimand we
easily rejected it. However, as noted above, Buchanan’s
assertion of a claimfor adm nistrative status agai nst CCA and
CCA Acquisition had nerit.

Therefore, we see no reason to authorize paynent of
counsel’'s fees for defense of the Buchanan Mtions from any of
t he Debtors except CCA and CCA Acquisition. Since we have found
t hose Debtors to be admnistratively insolvent, their counsel’s

fees cannot be paid at this tine.

D. Amount of d aim

At our direction, counsel for the Debtors provided on

Septenber 14, 2000, a statenent of what portion of their fee



applications involved work on the CCA or CCA Acquisition matters.
After review of the submi ssion, we conclude that $26,535. 00 was
t he anount of fees incurred by counsel for the Debtors on those

matters.>®

V. CONCLUSI ON

For the foregoing reasons, we grant in part the Mtion of
Buchanan/ SCC for an Order Mddifying and darifying the Court’s
Adm ni strative Order Establishing Procedures for Interim
Conmpensati on and Rei nbursenent of Expenses of Professionals.

An appropriate Order is attached.

BY THE COURT:

Dat ed: COctober 10, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge

> Although counsel for the Debtors assert that $20,796 of
the fees requested by themrelated to those two matters, we are
unabl e to determ ne how they cal cul ated that nunber, because the
hi ghlighted entries on the bills attached to the subm ssion in
fact total $26,535.00.
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
| NTEGRATED HEALTH SERVI CES, ) Case Nos. 00-389 (MFW
INC., et al., ) t hrough 00-825 ( MFW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 00-389 (MFW)

ORDER

AND NOW this 10TH day of OCTOBER, 2000, upon consi deration
of the Modtion of Buchanan/ SCC for an Order Modifying and
Clarifying the Court’s Adm nistrative Order Establishing
Procedures for Interim Conpensation and Rei mbursenent of Expenses
of Professionals and the Debtors’ Answer thereto, and after a
hearing held on August 24, 2000, it is hereby

ORDERED that the Mdtion is GRANTED IN PART; and it is
further

ORDERED t hat, until and unless an order is entered
confirmng a plan of reorganization or it is determned that the
CCA Acquisition I, Inc., or Comunity Care of Anerica, Inc.,
estates have sufficient assets to pay all admnistrative
claimants, the Debtors shall not pay any fees of counsel for the
Debt ors rendered on behalf of those two Debtors, including fees
incurred by Parker Chapin, LLP, counsel for the Debtors, in the
anount of $26,535.00 between April 1 and July 31, 2000; and it is

further



ORDERED t hat the above reduction is reflected in an O der

approving fees for that firmfor the nonth of July, 2000.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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