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IN THE UNTTED STATES BANKRUFPTCY COURT
FOR DISTRICT OF DELAWARE,

IMN RE:

American Pad & Paper Company

Debtor{s)

Steven G, Singer, Trustee
Flainti[f

¥.

TBM Envelope Company,
Defendsnt

Barkruptey Nos. 00-56 through §0-68 and
00-70 tiwough 00-72 (PIW)

Chapter 7

Adversary No. (2-5173 (JKXF)
Jiled 8/8/42

Steven G. Singer, Trustec
Plaintiif

.

Strategic Papecr Group, LLC
Defendant

Adversary No. 02-5602 (JKF)
Jiled 9/17/02

Steven (. Singer, Trustee
Pluintiff

¥.

Georgia-Pacific Corporation
Defendant

Adversary No. 02-5715 (TKIF)
Jiled 9720002

Steven G. Singer, Trusteo
Plamtiff

Vi

International Paper Company

Adversary No. (2-5828 {JKF)
Jiled 10/03/02




10-30-233; 8:ad7AM;

Defendant

Steven (3. Binger, Trusies
Plalutiff

¥.

Champion Intarnational Corp.

and succeseor in interest

International Paper Company
Defeodants

Addversary No. §2-6248 (JKF)
filed 10/31/02

Steven (3. Singer, Trustes
Plaiptifl

W,

International Paper Company

d/b/a Beckeit Papers
Defondant

Adversary No. 02-6253 (JKF)
filad 10/31/02

Btewven (3, Singer, Trustes
Plaint ff

v,
Tnternationel Puper Company

d/b/a Xpodx
Deiendant

Adversary No. 02-6643 (JKF)
filed 11714102

Sleven . Singer, Trustes
Plainriff

V.

Sirathmors Paper Company, Tac.

Adversary No. (02-6773 {TEF)
Fled 11719402

Steven G, Singer, Trustee




1@—d—a4d; BsDraM;

Blaintiff
v,
International Peper Company

dfb'a Quesn City Paper Co.,
Defendant

Advetsary No. 02-69535 (TKTE)
Siled 12/4/02

Steven G, Singer, Trustee

Plaintiff

¥,

Dwyer Associates, Inc.
Defendant

Adversary No, 62-6249 {TKF)
filed 10431402

Steven G. Singer, Trustes

Plaintiff

¥.

Fox River Paper Cornpany, LLC
Defendant

Adversary No. 02-6250 {JKI')
Jiled 10/31/02

Steven (. Singer, Trustes

Plaintiff
v,
FiberMark, Ine.
Daferrdumt

Advarsary No. 02-62592 {JKF)
filed 10/31/02

Steven (3, Smger, Trustes
Plainti{f

Adversary No. 02-6650 (TEF)
filed 11/14/02

i
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T & I Corrugaied Eox Corp.
Defendant

Steven G. Singer, Trustes
Plainnff

v, Adversary No. 02-6682 (JKF)
Jiled 11/15/02
Fort James Corporation
d/bfa Fort James Communication
Papers
Detendant

Steven (. Singer, Trastee
Plamiff

v. Adversary No. 02-6683 {TKF)
Siled 11215402
Fraontier Comumunications of America, Inc.,
Frontier Communications of Fairmount,
Inc., Frontisr Comnnmications of Georgia,
Inc., d'b/a Frontier Conumunications Service
Defendants

TPlzintiff

Steven G. Singer, Trusten \:

Y, Adversary Nao. 02-6780 (JEF)
filed 11/79/02

Unisource Waorldwide, Ine.
Defendant

Staven G. Singer, Trustes
FElaintiff

V. Adversary No. 02-6994 (JKF)
Jfiled 125702 :

{Crown Roll Leaf, [ne.
Defendant
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Steven (3. Singer, Trustes

PMaintifl
v, Adversary Ma. 02-5718 (TKF)
filed 2/20/02
Beautone Specialties, Co., Lid,
Defendant
MEMORANDUNM OPTNION'

In cach of the above-captiontd adversary proceedings the outeome of pending motions
1o dismiss or for summary judgment depends on whether the appointment of the itterim
trustes wmder 11 ULS.C, $701 commences the rerming of the limitations pariod stated in
§346{a)1)(B).* Section 701 provides, in pertinent patt:
(#)(1) Promptly afler the order for retief under this
chapter, the Unitzd Stakcs trustee shall appoint one disinterested

person ... to gerve as interim tustes in the case....
{b) The service of an interim trusteo ... terrminales when

"The court’s jurisdiction was not at issue. This Memorandum Opinien constitutes our
Ondings of fact and conclusions of law.

“I'he trustee alza filed an adversary against Franklin Boxboard Co., Adv. 02-5727,
Natignwide Papers Incorporated, Adv. 02-6653, and W & D Machinery Co., Inc., Ady, 02-
§246. In those adversariss the complaints werx based not only on §547 a5 ar all of the shove
ceptoned ndvorsarias but also on §549. Soction 549 has its own statute of limitations and
other elaments necessary (o sustain a causs of action. The situation of thoss three adversariss
will be addressed in a separate Memorandum Opinion.

The cowt notes that in the motion of ntemational Paper for Summary Judgment in
Adversary Nos. 02-5828, 02-6248, 02-6253, 02-6773, 02-6643, and 02-6958, the adversary
against Nationwide Papers Incorparated, Adv, No. 02-6655, is listed with the othee
Internationel Paper adverzaries with respect to the preference action only. The complaint flled
in the Natioowids Papers adversary, however, also asserts a cause of action nnder 11 11.5.C.
§349. The motion filed at Adversary No. 02-5828 does not addresg the §549 {ssue. As noted
ahove, a separate Memorandum Opinion will be filed with respect to Adversary No., 02-6655
against Nationwide Papers. See note 2, fupra.
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a trustee clocted or designated ander §702° .., qualifies ...
{c) An interir trustee serving under this eection is a
trustee in a case under this title,

Section 346 provides, in pertinent part:
{g) An action or procecding under section 544, 545,
547, 548, or 533 ... may not b¢ commenced after the earlier of -
{1} the later of
(A} 2 years after the entry of the order for relief; or
(B} | year after the sppointment or clection of the first

truzstee under section 702, 1104, 1163, 1202, or 1302 ... if such
election oceura before the expimation of the period specified in

subparagragh (A) ...

On January 14, 2000, an order for veliel wag entered following the filing of en
involuntary chapter 11 petition on JTanusry 10, 2000. Om Nevember 21, 2001, the creditors®
commitiee filed a motion o convert to chapter 7. The motion was granted by order dated
December 21, 2001, By the torms of the order the conversion would be effective on Jaruary
3, 2002. A wustee, Jeoffrey Bintch, wag appwinted 2s chapter 7 trusiee on January 3, 2002,
within two yeara of the eniry of the arder for relief, At the nieeting of creditors pursuant to
§341,* creditors requested the slection of & petmancnt tostee pursuant to §702. 7 Steven

Singer wag clected on or about February 13, 2002, the data gei for the chapter 7 §341

*Bection 702 is captioned “Election of trustes” and provides that If a trusize is nat
elected the interim truziee shall serve az the trustee,

The creditors’ meeting wag sckeduled for Febroary 13, 2002, see Dict. No. 1477, bat
the docket does not reflect that it wae held that dayv. A later docket entry dated February 5,
2002, states that the entry was in error. Docket entries made in May, 2002, state that the §341
meeting was concluded on May 22, 2002, Ses Dkt Nos, 1558, 1574, 1575, 1576, and 1577.

*Om February 26, 2002, the 118, Trustes filed 4 Report of Election of Trustae. Sze
Dk, We, 1502, On Novereber 1, 2002, the (0.5, Trustee filed a Notice to Elected Interim
Trustee/Trustes of Selection in an Asset Case. Dk, No. 1646, The nelice i dated June 19,
2002,
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meeting.® This date was more than two years after the date of the entry of the order for relief,
The earliest complaint was [iled in JEM Envelope Company, Adv, No, 02-5173 on Augusl 8,
20032, followed by the others in September, Octobet, November and December of 2002, All
of the defendants assert thal the actions against thom are barred by the two-year time limit set
forth in §546(a). The defondants filed motioas 1o dismiss snd/or motions for summary
judgment. Defendants' motions will be granted as all of the complaints were fled beyond the

maximum time period undar §546.7

“The docket does not reflest when Mr. Singer qualified as trustee. The Notice to
Elected Interim Trustee/Trustes of Selection in ap Asser Case dated June 19, 2002, was
docketcd November 1, 2002, Section 322(a) provides that a trostee qualifies ifthe truslee
files & bond before five daye after heing chosen or elected. Mr. Singer was elected on or shout
February 13, 2002, However, Mr. Singer's bond is dated March 11, 2002, and was filed with
the Clerk on March 22, 2002, well beyond the four days provided in §3232¢a). Dkt No. 1517,
A Bond Rider increasing the amount of the hond weas fited on Febtuary 26, 2003, Dkt. No.
1819, another Bond Rider firther increasing the bond was datad and filed on April 29, 2003,
Dit, Mo, 1831,

"The motiens filed in each pdversary are as follows.,

JBM Envelepe Company, Ady. No. §2-5173, mation for summary judginent (the prayer for
relicf also pequests disrniesal of the complaint).

Stratepic Paper Group, LLC, Adv. Wo. (2-5602, motion to dismiss end/ar for summary
judgment.

Georgia-Pacific Corporation, Adv, No. 12-5715, motion ta dismiss,

Beautane Spocialtics, Co., Lid., Ady. No. 02-5718, motion to dismigs,

Inemnational Paper Company, Adv. No. (2-5828, motion for sunnary judgment (the prayar
for relief requasts & "judgment ... dismissing Plaitiff's Complaint™).

Champian International Corp. and International Paper Commpany, Adv, Ne, (2-6248, mation
for summary judgment,

Intetnational Paper Commany d/b/a Bookelt Papers, Adv. No. 02-6253, mation for summaty
Judgmeim.

[ntermational Fapet Company d'b/a Xpedx, Adv. No. 02-6643, motion for summary
judgment.

International Paper Company d&/b/e Strathmore Paper Company, Inc., Adv, No. 02-6773,
motion for summary judgment.

Internatianal Paper Company, d/b/a Queen City Paper Co., Ady. No. 02-6953, motion for

{continued...}
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In 1994 §546(a) was reviged. Prior to 1994 §546(2) provided that the deadline to file
certain actions was "{1) two years after the appointment of a tustee under section 702, 1104,
1163, 1302, or 1202 of this titls; or {2) the time the cage is closad or digmiseed”. Under the
pre-1994 version the minarity view held that appointment of an interbm trustee triggered the
running of the statute of Hmitations. The appointment of an interim frustee under §701 did
not trigger the ranning of the statute of Unitations. The election of a trustes under §702 had
that affect,

The pre-1994 majorily view held that appointment of an interim trustes did not
commence the renning of the statdte of limitations becauss & permanent trustee was oot
appointed under §702. The stame of limitations did net begin {0 ron wmiil the trustee gqualified
under §702. Inasmuch as an interim frustee is appainted under §701, the statute did not begin

to run.

In Ju re Ambulutory Medical & Surgicel Health Care, Inc., 187 R.R, 888 {Bankr. W.D.Pe,

1593), 1he pre-1994 version of $346 applied and the court said:

*[...contiued}

summtary judgment,

Drayer associates, Inc., Adv. No. 02-6249, mation to disniss,

Fox River Paper Company, LLC, Adv. No. 02-0250, motion to dismiss.

FiberMark, Inc., Adv, No, 02-6259, motion to diginiss.

I & I Corrugated Bex Corp., Adv. No. 02-5650, motlon to dismiss.

Fort James Corporation, a/b/a Fort James Commurnication Papers, Adv, No. (2-6082,
motion to dismzss.

Fromier Communications of America, Iic., ¢ al, Ady. No, 02-6683, motion to dismiss.

Unisource Worldwide, Inc., Adv. No. 02-6780, motion to dismiss,

Crown Rol! Leaf, Tne,, Adv, Mo, 02-5994, motion to dismiks.



1T0=3-03 ) H!OFan;

] H A= 10

We agree with the majority view that the iwo-year time period

for bringing an action pursuant to §§544, 547, or 548 of the

Cade does not begin to run with the appointment of & chapter 7

trustes wha is appointed on an interim basis pursuant to 11

U.&.C. §701 and who theo is replaced by a pennanent trustes

appolnted purseant 1o 11 U.8.C. §702 ... whilc the interim

trustes who 1s appointed puzsuant to §701 ramaing in office

when there is a dispute which resulitz in the clection of another

trustes pursuant to 11 L.S.C. §702. It begins to run in such

sitaations enly when the bankupicy court issues an order

resobving the digpule by sither confaming or rajecting the

election of the sucesssor trustee,
187 B.R. at 894, Although the court appeared to qualify iis conclusion by reference io the
dispute that resulted in the eleciion of 8 trustes, ather languege in the opinion indicates that
the plain language of pre-1994 §546(a) meant that the stafute of limitations did not begin to
run until the interim trustee appointed ander §701 was mplaced by an clocted frustee under
§702. The coutt also noted that §546(a) had been amended in 1994 and if that amended
version applied to the case before it 4]l cavses of aclion slated in the comnplaint would be
hatred ag witimely. Earlier, however, in fr re Cheguars, Lrd., S0B.R. 177, 178
{Bankr, W.>.Pa, 1986), the court held that the two-vear statute of limitations began 1o run
from the date of the $341 meeting and that the appointment of a auecessor trustec did not
extend the time perjod.

A first look at the gtalule as 1t exists post-1994 would suggest that an interim tragtes,
appointed under §701, dees not satisfy sabsection (B) of §546(2)(1) becanse thal subsection
epecificully addresses a trustee appointed under §702 and provides that "[{]he services of an
interim frustee ... terminates when a trostee elected or designated under seotion 702 ...

quelifies ...." Seation 702(d) provides thal if a trustec is pot vlected "ther the interim frustee
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shall serve a3 trnstes in the case,”

In 1999, although bound by the pre-1994 version of §544, a distriet court in New York
Taced a similar issue. In f.n re Frank Santora Bguipmant Corp., 231 BR. 486 (E.D.N.Y.
1999), the court had to delermine if, afier conversion forrn chapter 11 to chapter 7, an
adversary procesding filed more than two vears afior the appottment of sn interim trustes but
185 than two voars after the appointment of the pemaneat rustes was barred by §546(&). The
court held that appointment of the permanent frustee govemed becanse §346(2)1)(B) referred
anly to §702. not §701. In re Conco Building Supplies, fnc, 102 B.R, 190 (9" Cir. BAP
1989}, held that §544(a) timne period did net begin to un uatil 2 pertnatent trustes was cleeted
ot qualified,

Mone of thess cases controls the issue before us inasmuch as §546(a) was significantly
amended in 1994, Subsection (a)(13B) refers to "1 year after the appointment or clection of
the first trustee wider section 702 ... if such ... elestion oocurs before the expitation of the
period apecified in subparagraph (A)", Le, "2 years alter the enity of the order for reliel”. In
this case the §702 elected mostes was not elected untll thors than [wo years after the date of
the entry of the arder for relief. Although the "first trustee” was sppointed within the twe year
perind, that period expired before Mr. Singer was elected. The arder for relief was enteped on
Tanuary 14, 2000, conversion was effeclive on Januery 3, 2002, at which time the fiest trusiee
way appointed. The §341 meeting and the date of election of the permancnt trustes was
February 13, 2002, The election was not within the two year time frame of§546{a){ 1}{A). By
the ternls of subsection (B) the additlonal ane year to file the actions could not commence.

Therefore, the actions filed in August, 2002, and thereafter are barred by the statuie of

t0
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limitations of §546(a).

Appropriate erders will be entored at cach adversary mumber.

DATE: (Vo7 2& 200 3

“TJudith K. Fitzperald
United States Bankruptcy T udga

11
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IN THE UNITED STATES BANKRUPTCY COURT
FOR DISTRICT OF DELAWARE

IN RE:
American Pad & Paper Company Bankiuptcy Nos. 0065 through 00-68 and
. 00-70 through 00-72 (PTW)
Debtar{g)
Chapter 7

Steven (3. Singer, Trusice

Plaintiff
v. Adversary No. 02-5173 (JKF}
JBM Envelope Company,

Defendant

JUDGMENT ORDER
AND NOW, this Z g:iay of Q E,f_r’E , 2003, for the reasons cxpressed in the

foregeing Memorandum Opinion, it is ORDERED, AINUDGED, and DECREED that

Defendant’s motion for summary judgment i3 GRANTEID and judgment is entered in favor of

Defondant and againgt Plaintiif

It is FURTHER ORDERED 1tal the Clork shall close this adversary.
Jufith K. Fitegdrard i
United Stares Banlauptcy Judgs

I cc:  Robert W. Pedipgo, Esquire

Adam Singer, Esquir

Cooch and Taylor

824 Market Street Mall, Suite 1000

PO, Box 1680

Wilmington, DE 19899-1680

Scott D, Cousing, Esquim ;
William E. Chipman, Jr., Esquirc ‘
(reenberg Tranrig, LLP
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1008 West Streer, Suite 1540
Wilmington, DE 19801

Kim Mariin Lewis, Baquire
John I. Schmicdt, Esquire
Drinsmore and Shohl LLP
255 East Fifth Steet

1900 Chemed Center
Cincinnati, OH 45202

United States Trustee
844 Kiny Street

Suits 2312
Wikmingtor, DE 19801
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