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Dear Counsel :

This is nmy ruling on the Energency Mtion of the Hi gh
River Entities for Stay Pending Appeal of Order Authorizing Trans
Wrld Airlines, Inc. to Reject Karabu Ticket Program Agreenent
Pursuant to Section 365(a) of the Bankruptcy Code (Doc. #
952)("Stay Mdtion") filed at the end of the day on March 14, 2001.
At ny direction, the Debtor filed an Opposition of the Debtors to
the Motion of the High River Entities for a Stay Pending Appea
(Doc. # 974) at Noon on March 16, 2001. For the reasons set forth
below, I will deny the Stay Mbti on.

The factual and procedural history underlying the present

notion are set forth in In re Trans Wrld Airlines, Inc., Ch. 11

Case No. 01-56(PJW, slip op. at pp. 2-12 (Bankr. D. Del. March 12,
2001) ("March 12 Opinion"). Briefly, they are as follows. Trans
Wrld Airlines, Inc. ("TWA" or "Debtor") filedits third chapter 11
case on January 10, 2001. Prior to filing its petition, TWA and
AMR Corporation ("American") entered into an asset purchase
agreenent whereby TWA agreed to sell substantially all of its
assets to Anmerican. On January 10, 2001, TWA filed a 8§ 363 !
notion for an order authorizing the sale of its assets ("Sale
Motion") to Anerican outside the ordinary course of business and

prior to filing a plan of reorgani zation. On January 26, 2001, TWA
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Unl ess otherw se indicated, all references to "§ " are
to a section of the Bankruptcy Code, 11 U. S.C. 8§ 101 et.

S€E(q.
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filed a 8 365 notion ("Rejection Mtion") for authority to reject
a ticketing program agreenent ("Ticket Agreenment") it had entered
into with Karabu Corp. ("Karabu") and the H gh River Entities (for
conveni ence of reference, | wll hereinafter refer to Karabu and
the H gh River Entities sinply as Karabu).

On March 9 and 10, 2001, | held an evidentiary hearing on
the Sale Mdtion and the Rejection Mdtion. | entered an order
authorizing the Sale Mdtion after closing argunments on March 12,
2001. On the sanme day, | issued a nmenorandum opinion on, and
entered an order granting, the Rejection Mdtion. TWA's rejection
of the Ticket Agreenment is a condition of closing the sale with
Aneri can.

Bankruptcy Rule 8005 governs the issue and provides in
rel evant part:

[nJotwithstanding Rule 7062 but subject to the

power of the district court and the bankruptcy

appel | ate panel reserved her ei nafter, t he
bankruptcy judge may suspend or order the
continuation of other proceedings in the case under

t he Code or nake any ot her appropriate order during

the pendency of an appeal on such terns as wll

protect the rights of all parties in interest.?

Fed. R Bank. P. 8005.

The granting of a notion for stay pending appeal is

di scretionary with the court. The novant nust show that: (1) it
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Fed. R Bank.P. 7062 incorporates Rule 62 of the Federal
Rules of Civil Procedure and lists several specific
matters in which the court may issue a stay pending
appeal .
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will likely succeed on the nerits of the appeal; (2) it will suffer
irreparable injury if the stay is not granted; (3) a stay woul d not
substantially harmother parties inthe litigation; and (4) a stay

isinthe public interest. Famly Kingdom Inc. v. EMF New Jersey

Ltd. P Ship (Inre Famly Kingdom lInc.), 225 B.R 65, 69 (D. N J.

1998); In re Roth American, Inc., 90 B.R 94, 95 (Bankr. MD. Pa.

1988). No factor alone is outcone determnative. [In re Roth, 90

B.R at 95. Rat her, proper judgnment under Rule 8005 "entails a

"delicate balancing of all elenents."” In re Roth, 90 B.R at 95

guoting In re Hotel Assocs., Inc., 7 B.R 130, 132 (Bankr. E.D. Pa.

1980) .

| find that Karabu fails to establish any of the el enents
necessary for issuing a stay pendi ng appeal. Karabu presented the
same argunents it sets forth in the Stay Mtion during the
extensive testinony and oral argunent surrounding both the Sale
Motion and Rejection Mdtion. The parties extensively briefed the
Rej ection Mdtion and in fact, Karabu attaches and i ncorporates its
opposition to the Rejection Mtion in its Stay Mtion.

Karabu i s essentially asking ne to reconsi der nmy position
on the Rejection Mdtion. It is not advancing any |law or facts
additional to those heretofore presented to ne and which | have
al ready considered in depth and rejected. | wll nevertheless
address each of the four factors involved in the stay notion.

l. Li kel i hood of Success on the Merits.
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| am not persuaded that Karabu will prevail on appeal
As | stated at the end of oral argunent on Monday, March 12, 2001,
| do not consider this a close question. Karabu's argunents under
both judicial estoppel and res judicata are inconsistent with the
case lawin this Grcuit. | discussed both doctrines at length in
the March 12 Opi ni on.

For the reasons sunmarized below, | believe the
| i kel i hood of reversal on appeal is |ow

In my March 12 Opinion | concluded that the right of a
debtor in possession, in the discharge of its fiduciary duty to the
creditor and i nterest hol der constituencies, could not be bound by
a prepetition waiver of such a fundanental bankruptcy law right as
executory contract rejection--a right designed for the benefit of
t he bankruptcy estate. The fact that the waiver is in a contract
whi ch becane a part of the TWA financial structure when its 1995
pl an of reorganization was approved in TWA ||l does not inpair this
fundanental right of the estate in TWA s present bankruptcy.
Absent a finding by the bankruptcy court in TWA Il that the waiver
provi sion bound the TWA estate in any subsequent bankruptcy, the
wai ver provision here stands on no better footing than a waiver
provision in a prepetition contract that was not a part of a prior
bankruptcy case. To suggest that this waiver provision should be
given different treatnment because it is found in a docunent that

becanme a part of TWA's financing in TWA Il woul d open the door to
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the m schief of burying provisions such as this one in vol um nous
contract ual docunents which typically acconmpany the plan
confirmation process--a process i n which no bankruptcy judge can be
expected to independently examne the details of every rel evant
contractual docunent prior to entering a confirmtion order--absent
the contract being the subject of a contested matter, which the
Ti cket Agreenent clearly was not.

Karabu argues that it wll |ikely succeed on appeal
because "TWA can offer no evidentiary support for the notion that
t he general unsecured creditors of these estates will benefit from
the rejection of the Karabu Contract. |Indeed, the rejection can
have no conceivabl e benefit because TWA admits that there will be
no recoveries to general unsecured creditors in any event." Stay
Motion at p. 4, T 11. The standard under § 365(a), however,
requires consideration of the benefit of rejection to the debtor's

estate. E.g., NL.RB. v. Bildisco (Inre Bildisco), 682 F.2d 72,

79 (3d Cr. 1982) aff'd, 465 U S. 513 (1984). The debtor's estate
enconpasses di verse cl asses of creditors, including enployees, and
is not limted to what Karabu has | abel ed as “general unsecured
creditors.” The evidence was overwhel mi ng that not approving TWA' s
sale to Anerican would put this Chapter 11 case in a free-fal

context and likely cause a collapse of TWA with a consequenti a
| oss of value to TWA's estate, including its approximately 20, 000

enpl oyees and nunerous other group of creditors, secured and
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unsecured. Thus, TWA's rejection of the Ticket Agreenent as part
of the sale transaction is in the best interests of the TWA'S
estate even if there is little or no dividend to a portion of
general wunsecured creditors. In this regard, | note that the
Oficial Cormmttee of Unsecured Creditors supported TWA's Rej ection
Mot i on.

Karabu al so argues it will likely succeed on the nerits
of its appeal because | shoul d not have deferred to TWA' s busi ness
judgnment in the face of alleged inproper insider conduct. Karabu
once again maintains that TWA's sale to Anerican was notivated by
"the desire of TWA's senior managenent to retain their jobs, to
avoid being replaced by a crisis nmanagenent team from Jay Alix &
Associates as part of TWA's 'self help' plan, and to receive
| ucrative bonuses.” Stay Mdtion at p. 4, § 12. Chi ef Judge Sue
L. Robinson rejected this argunment at the January 26-27, 2001
hearing. | rejected this argunment after the Mirch 9-10, 2001
hearings. The record is devoid of any evidence of bad faith. As
| commented in ny ruling approving the Sale Mdtion, the benefit to
TWA' s managenent under the key enployee retention programis not
contingent on a successful sale to Arerican. The incentive program
accrues to the benefit of TWA's senior managenent even if sone
ot her transaction, i.e., one other than the sale to Anerican, is

consunmat ed.
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Final ly, Karabu argues it will succeed on appeal because
t he evi dence does not support TWA's cl ai mthat the Ticket Agreenent
impairs TWA's revenue and yi el d managenent system Stay Mtion at
p. 5 T 13. 1In support of this position, Karabu quotes froma 1998
M ssouri state court opinion, arising out of an action between
Karabu and TWA over the Ticket Agreenent, in which the court found
that TWA had not proved its danmage claim There are two
fundanmental flaws to Karabu's position. First, whatever the record
on danages established in the prior state court action is not the
record that was set forth before this Court and the state court was
obviously not sitting as a bankruptcy court in deciding a 8 365
rejection issue. Second, as ny March 12 Opinion nade clear, TWA's
testinony regarding the Ticket Agreenent’s material adverse inpact
on its revenue and operations was convincing and not seriously
chal l enged by Karabu in its cross exam nation of TWA w tnesses.
And, of course, Karabu offered no testinony on this issue. Karabu
offered to introduce the state court opinion into evidence at the
hearing on this matter. | found that it was irrelevant then and it
is still irrelevant.
[1. Irreparable Harm
Karabu argues that absent a stay pending appeal, the
busi ness of Karabu and its affiliate, Lowestfare.com wll be
irreparably harmed because both entities will be forced out of

business. At the outset, | note that there is no record evidence
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of Karabu's assertion that TWA's rejection of the Ticket Agreenent
wi || put Karabu or Lowestfare.comout of business. Karabu did not
present any wtness to testify about harm irreparable or
ot herw se, to Karabu.

To the extent Karabu and Lowestfare.com are harnmed by
TWA's rejection of the Ticket Agreenment, however, | find the harm
does not warrant issuing a stay in the context of a 8§ 365 contract
rejection order. In many, if not nost, Chapter 11 cases the
rejection of an executory contract results in irreparable harmto
the nondebtor party to the contract. That is, the deened
prepetition breach (8 365(g)) results in a prepetition unsecured
cl ai mwhich in nost cases does not result in a 100% noney j udgnment
recovery. Indeed, in many cases the recovery for such nondebtor
parties (as an unsecured non-priority claimant) is a small fraction
of the danmage claimresulting fromthe breach and in sonme cases,
possi bly this one included, the recovery nmay be zero.

The debtor's authority to reject an executory contract
under § 365(a) is "vital to the basic purpose [of] a Chapter 11"

bankr upt cy. N.L.RB. v. Bildisco, 465 U S 513, 528, 104 S.C

1188 (1984). Presumably Congress considered the harm including
i rreparabl e harm to the nondebtor party acceptable when it enacted
the statute. For the reasons explained in detail in the March 12
Opinion, | also reject the "bal ancing of equities" test under 8§ 365

I n determ ni ng whet her a debtor may reject an executory contract.
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See, e.qg., In re Patterson, 119 B.R 59, 61 (ED Pa.

1990) (fairness to the nondebtor party is irrelevant in determning
whet her debtor nmay reject contract).

Karabu cites In re Fam |y Kingdom 225 B.R 65 (D. N.J.

1998), as supporting its stay relief. | find that case i napposite.
In that case, the District Court granted the debtor's notion for a
stay pending appeal of the bankruptcy court's order denying the
debtor's notion to assune a |ease. The District Court found
i rreparable harm absent a stay because without the ability to
assune the l|lease, the debtor's "substantial investnents in [its
anmusenent park] and in rides, and its entire business would be

| ost, even if ultimately, the appeal is successful.” Inre Famly

Ki ngdom 225 B.R at 75. Thus, the court's focus was on preserving
t he val ue of the debtor, not on the harmto the nondebtor party to
t he contested | ease.

Furthernore, the outcone in Famly Kingdom turned on a

question of |law that was vulnerable to reversal on appeal, i.e.

whether the lessor had terminated the |ease prepetition under
appl i cabl e nonbankruptcy |aw thereby precluding the debtor from
assum ng the | ease under 8 365(c). 1d. at 68-69. In contrast, the
Rej ection Motion is based on a very deferential standard, i.e., the
busi ness judgnent rul e of the debtor-in-possession. Al so, as noted
above, the Comm ttee of Unsecured Creditors supported the Rejection

Mbtion and concluded it was in the creditors' best interests to
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reject the Ticket Agreenent. As | previously held, "Karabu' s claim
that both TWA and the Comm ttee have made an unwi se decision as to
what is in the best interests of creditors and TWA's other
constituents is insufficient as a mtter of law to deny the
exercise of TWA's business judgnent in seeking to reject an
executory contract.” March 12 Opinion at pp. 37-38.

[1l. Harmto TWA if Stay is G anted.

The evidence is clear that TWA will suffer substantial
harm if | grant a stay pending appeal of the Rejection Mtion.
Rej ection of the Ticket Agreenent is a condition of closing TWA's
sale to Anerican. At the hearing, the parties testified that they
intend to close the sale as soon as possible, possibly within the
next thirty days. To the extent a stay pendi ng appeal delays TWA' s
ability to close the sale transaction with Anerican, TWA w ||
suffer harm especially given that TWA's cash-burn rate is
$3, 000, 000 per day.

The wuncontroverted testinony on March 10, 2001 also
established that the Ticket Agreement results in substantial |ost
revenue to TWA. Consequently, for every day that TWA is unable to
cl ose the sale transaction, TWA suffers an econom c |oss fromthe
Ticket Agreenent. | also reiterate the Conmittee's view that if
TWA does not reject the Ticket Agreenent as part of the American
transaction or sonme other simlar alternative, it is unlikely that

TWA will find a strategic partner wlling to assune the Ticket
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Agreenent that drains revenues and inpairs financial planning and
oper ati ons.
In its opposition to the stay notion, TWA fairly
sunmmari zes this matter as foll ows:
“Based on the uncontroverted evidence presented by
TWA on March 10, 2001, this Court found that the Karabu
Ti cket Agreenent constituted a nmaterial burden on TWA
because the Agreenent (1) had a significant negative
I npact on TWA's revenue, (2) rendered TWA incapabl e of
managing its yield; (3) caused TWA to forego certain
busi ness opportunities, including online and other
di scounted ticket sales prograns, (4) inpeded TWA s
efforts to enter into a strategic transaction wth
another airline, and (5) contributed to TWA's inability
to find a solution short of bankruptcy to its financia
difficulties. Menorandum Qpinion at 8 - 11. These are
qui ntessential grounds for a Debtor to exercise its
prerogative under 11 U.S.C. § 365 to reject an executory
contract...”
Debtors’ Opp. at p. 1.
Accordingly, I find that TWAw || suffer substantial harm
if | issue a stay pendi ng appeal.
V. The Public Interest.

Karabu argues that a stay pending appeal conports wth
the public interest and clains that TWA cannot present any
legitimate public interest in avoiding the stay. Stay Mdtion at p.
6, 1 19.

| disagree. Karabu asserts that “[a] stay woul d conport
with the public interest because the public would be able to
continue purchasing lower priced airline tickets.” Stay Mtion at

p. 6, 1 19. By this reasoning TWA shoul d keep the Ti cket Agreement
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inforce for the benefit of the public notwithstanding its materi al
adverse inpact on the ability of TWA to continue as a viable
operating business. | reject the notion that this is what the case
| aw means in applying the public interest test.

There is substantial public interest in preserving the
value of TWA as a going concern and facilitating the sale to
Aneri can. In approving the Sale Mtion | found that the
consequences of a free-fall chapter 11 case for TWA woul d Ii kely be
di sastrous for wvarious creditor constituencies. The public
interest favors a snooth transition of TWA to Anmerican and i ssuing
a stay pendi ng appeal does not further this interest.

Concl usi on

Karabu has not advanced any |aw or facts not already
consi dered by ne and di scussed at length in the March 12 Opi ni on.
For the reasons set forth above, | deny Karabu's notion for a stay
pendi ng appeal .

SO ORDERED.

Very truly yours,

Peter J. Wl sh

PIW i pm



