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WALSH, J.

Before the court is the notion (Doc. # 3) of Carl |cahn,
Karabu Corp., Lowestfare.com Inc., dobal Discount Travel
Services, LLC, and Hgh R ver Limted Partnership (collectively,
“lcahn Entities” or “Defendants”)? to dismss the conplaint
(“Conmplaint”) of Trans Wird Airlines, Inc. and its subsidiaries
(collectively, “TWA")2 | will grant the notion for the reasons
di scussed bel ow.

BACKGROUND

In 1993, the I cahn Entities | oaned TWA appr oxi nat el y $200
mllion in secured financing (“lcahn Loan”) to facilitate TWA' s
exit fromits first chapter 11 case. (Conplaint § 15.) Wen the
| cahn Loan becane due in January 1995, TWA was unable to repay.

(ld.) In consideration for an extension of the I|cahn Loan’s

Y Arerican Airlines, Inc. (“American”’), also naned as a def endant
in the Conplaint, does not join in the Icahn Entities’ notion to
di sm ss.

2 TWA includes Trans Wrd Airlines, 1Inc., Anbassador Fuel
Cor poration, LAX Holding Conpany, Inc., Mega Advertising Inc.,
Nort hwest 112'" Street Corporation, The TWA Anbassador C ub, Inc.,
Trans World Conputer Services, Inc., Transcontinental & Wstern
Air, Inc., TWA Aviation, Inc., TWA Goup, Inc., TWA Standards &
Controls, Inc., TWA Stock Hol di ng Conpany, TWA D.C. Gate Conpany,
Inc., TWA LAX Gate Conpany, Inc., TWA Logan Gate Co., Inc.,
TWA NY/NJ Gate Conpany, Inc., TWA Omibus Gate Conpany, Inc.,
TWA San Francisco Gate Conpany, Inc., TWA Hanger 12 Holding
Conpany, Inc., Ozark Goup, Inc., TWA N ppon, Inc., TWA Enpl oyee
Services, Inc., TWA Getaway Vacations, Inc., Trans Worl d Express,
Inc., International Aviation Security Inc., Getaway Managenent
Services, Inc., and the Getaway G oup (U K. ) Inc. (Conplaint at 1,
n.1.)
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maturity date to January 8, 2001, and as part of the exit financing
in TWA's second chapter 11 case, the Icahn Entities entered into an
agreenent (“Ticket Agreenent”) with TWA pursuant to which Karabu
Corp., or its assignee, received the right to purchase tickets for
al nost all TWA routes at 55% of the published fare.® (1d. at § 16;
| cahn Entities’ Mem of Law in Support of their Mt. to Dismss
(“Icahn Mem ") (Doc. # 3) at 3.) Although the Icahn Loan was paid
of f by the end of 1997 via credits issued in |ieu of cash paynents
whenever the Icahn Entities purchased di scounted tickets under the
Ti cket Agreenent, as of the date of the filing of the Conplaint,
the I cahn Entities nmaintained the right to purchase such di scount ed
tickets under the terns of the Ticket Agreenent. (Conplaint | 18.)

After emerging fromits second chapter 11 reorgani zation,
TWA continued to experience financial difficulties. TWA incurred
operating | osses of $29.26 million in 1997, $65.16 million in 1998,
$347.64 mllion in 1999, and approximately $100 mllion in the
first nine nmonths of 2000. (ld. at § 23.) TWA attributes nuch of
its financial strife to the Ticket Agreenment. (ld. at T 20-22.) By
the start of 2001, TWA had little cash to fund its day-to-day
operations, and faced an inpending liquidity crisis due to the fact
that TWA's |l ending and receivables facility was due to mature on

January 15, 2001. (Id. at 9§ 23.) Unable to obtain alternate

3 The Ticket Agreenent prohibited Karabu from purchasing tickets
for flights originating or arriving in St. Louis, Mssouri until
Sept enber 14, 2003. (lcahn Mem (Doc. # 3) at 3.)
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fi nanci ng, TWA began to negotiate the sale of substantially all of
its assets to American on January 4, 2001. (ld. at q 23-25.) On
January 9, 2001, TWA and Anerican entered into an asset purchase
agreenent (“Asset Purchase Agreenent”) pursuant to which Anerican
agreed to buy substantially all of TWA s assets in a bankruptcy
sale (“Sal e”) for approximately $500 m|llion plus the assunption of
other liabilities up to $3.5 billion.* (Conplaint § 25.) In
addition, Anerican also agreed to provide TWA with up to $200
mllion in debtor-in-possession financing.® ((ld. at § 26.) Under
the terns of the Asset Purchase Agreenent, the closing of the Sale
was conditioned upon the entry of a final order in bankruptcy
rej ecting any di scounted ticketing agreenents, includingthe Ticket
Agreenent, and the absence of any threatened or actual litigation
related to the transactions contenplated by the Asset Purchase
Agreenment.® (ld. at 9§ 27; Asset Purchase Agreenent at 88 5.4(f),
5.4(r).)

On January 10, 2001 (“Petition Date”), the day after

American and TWA executed the Asset Purchase Agreenent, TWA filed

* Anerican subsequently agreed to pay TWA $742 million. (TWA' s Mot.
for Suitm J. (Doc. # 4) at 6, n.7.)

®> American subsequently agreed to lend up to $330 million. (TWA' s
Mot. for Sunmm J. (Doc. # 4) at 7, n.8.)

® In a tel ephone conference on April 4, 2001, counsel for American
i nformed Chief Judge Robinson that Anmerican intended to close the
Asset Purchase Agreenment with TWA on April 9, 2001, notw t hstandi ng
the fact that these conditions were not yet satisfied. (lcahn Reply
(Doc. # 16) Ex. B, at 2.)
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its third voluntary petition for chapter 11 relief. (lcahn Mem
(Doc. # 3) at 5.) That sane date, TWA also filed a notion to sel
substantially all of its assets to American. (ld.) On or about
January 26, 2001, in accordance with the terns of the Asset
Purchase Agreenment, TWA also filed a notion to reject the Ticket
Agreenment pursuant to 11 U.S.C. 8 365(a)’. (ld. at 6.) Shortly
thereafter, the lIcahn Entities began to nake repeated threats to
commence litigation against American because of Anmerican’s efforts
in allegedly inducing TWA to file for bankruptcy protection and
reject the Ticket Agreement. (Conplaint § 29.) In response, on
February 5, 2001, TWA commenced the instant adversary proceedi ng
seeking (i) declaratory judgnent that the Icahn Entities do not
have a cogni zabl e cl ai m agai nst Anerican or any other successful
bi dder for TWA's assets for tortious interference with contractua
relations or any other cause of action stemring from TWA' s
rejection of the Ticket Agreenent, and (ii) to enjoin the Icahn
Entities frominstituting any such litigation against Anerican or
any other successful bidder for the assets of TWA. (ld. at 12.)
That sane date, Anerican filed an action agai nst the Icahn Entities

in the New York State Supreme Court (“New York Action”) seeking

" Section 365(a) provides:
Except as provided in sections 765 and 766 of this title
and i n subsections (b), (c), and (d) of this section, the
trustee, subject to the court’s approval, may assune or
rej ect any executory contract or unexpired | ease of the
debt or.



simlar relief.® (lcahn Mem (Doc. # 3) at 6.)

On March 12, 2001, the Icahn Entities responded to TWA' s
Conpl aint by filing their notion to dismss, arguing that (1) the
Court |acks subject matter jurisdiction over the action, (2) the
Court nust and/or should abstain fromadjudicating the action, and
(3) the relief sought by TWA is barred by 11 U S.C § 524(e)°.
(lcahn Mem (Doc. # 3) at 2.) That sane date, the Court entered two
orders (Docs. # 912, 920, Case No. 01-00056) (respectively,
“Rejection Order” and “Sale Order”, collectively “Orders”) in the
mai N bankruptcy case authorizing the sale of substantially all of
TWA' s assets to Anerican (Doc. # 920), and authorizing TWA to
rej ect the Ticket Agreenent pursuant to 11 U. S.C. 8§ 365(a) (Doc. #
912). On March 15, 2001, TWA filed a notion for sunmary judgnent
seeking a judicial declaration that the clainms of the 1cahn
Entities against Anerican are without nerit. |In response, on March
20, 2001, the Icahn Entities filed a notion to stay the proceedi ngs
on TWA's summary j udgnent noti on pendi ng a deci sion on their notion

to dism ss.

8 On March 20, 2001, the lIcahn Entities filed counterclai ns agai nst
American in the New York Action alleging tortious interference with
bot h exi sting and prospective contractual rel ati ons, and seeki ng an
order obligating American to conply with the terns of the Ticket
Agreenment. (TWA's Opp’'n (Doc. # 11) Ex. 1, 9T 169-204.)

® Section 524(e) provides:
Except as provided in subsection (a)(3) of this section,
di scharge of a debt of the debtor does not affect the
liability of any other entity on, or the property of any
other entity for, such debt.



DI SCUSSI ON

Def endants argue that the Conplaint should be dism ssed
because the Court |acks subject matter jurisdiction over the
action. | disagree. Although | agree with Defendants’ contention
that the instant adversary proceeding is not a core proceeding
pursuant to 28 U.S.C. § 157(b) (1), the Court has jurisdiction over
the action as a non-core proceeding pursuant to 28 US. C 8§
157(c)(1)*. Neverthel ess, because the circunstances of this
proceedi ng satisfy the requirenents for mandatory abstenti on under

28 U.S.C. 8§ 1334(c)(2)*?, and because abstenti on woul d ot herw se be

1028 U.S.C. 8 157(b)(1) provides:
Bankr upt cy judges nay hear and determi ne all cases under
title 11 and all core proceedings arising under title 11
or arising in a case under title 11, referred under
subsection (a) of this section, and may enter appropriate
orders and judgnments, subject to reviewunder section 158
of this title.

1128 U S.C. 8 157(c)(1) provides:

A bankruptcy judge nay hear a proceeding that is not a
core proceeding but that is otherwise related to a case
under title 11. 1In such proceedi ng, the bankruptcy judge
shall submt proposed findi ngs of fact and concl usi ons of
law to the district court, and any final order or
judgnment shall be entered by the district judge after
consi dering the bankruptcy judge' s proposed findi ngs and
concl usions and after reviewing de novo those matters to
whi ch any party has tinely and specifically objected.

1228 U.S.C. § 1334(c)(2) provides:
Upon tinely notion of a party in a proceedi ng based upon
a State law claimor State | aw cause of action, rel ated
to a case under title 11 but not arising under title 11
or arising in a case under title 11, with respect to
whi ch an action could not have been comenced in a court
of the United States absent jurisdiction under this
section, the district court shall abstain from hearing
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appropriate pursuant to 28 U S.C. § 1334(c)(1)*, | wll abstain
fromhearing the action and therefore, grant Defendants’ notion to
di sm ss the Conplaint.?*

| . Jurisdiction

Bankruptcy courts have jurisdiction to hear “all cases
under title 11 and all core proceedings arising under title 11, or
arising in a case under title 11". 28 U S.C. 8 157(b)(1). They
al so have jurisdiction over certain non-core proceedi ngs which are
“otherwise related to a case under title 11". 28 U S.C. § 157
(c)(1). Section 157(b)(2) sets forth a nonexclusive list of core
proceedi ngs. Relevant to the instant action, 8§ 157(b)(2) (A, (N

and (O provide:

(2) Core proceedings include, but are not |imted to-
(A) matters concerning the adm nistration of
t he estate;

* * %

(N) orders approving the sale of property other
than property resulting fromclai ns brought by the
estate against persons who have not filed clains
agai nst the estate; and
(O other proceedings affecting the |iquidation of
the assets of the estate or the adjustnment of the

such proceeding if an action is comenced, and can be
tinmely adjudicated, in a State forum of appropriate
jurisdiction.

1328 U . S.C. 8§ 1334(c)(1) provides:
Nothing in this section prevents a district court in the
interest of justice, or in the interest of comty with
State courts or respect for State |law, from abstaining
fromhearing a particular proceeding arising under title
11 or arising in or related to a case under title 11

1428 US.C. 88 101 et seq. is hereinafter referred to as “8§8 _".
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debtor-creditor or the wequity security holder
rel ati onship, except personal injury tort or
wrongful death clains.
28 U.S.C. § 157(b)(2).* Al though the anbiguity of subsections (A)
and (O has caused variations in the manner in which courts
di stingui sh between core and non-core proceedings, the Third
Circuit has held that “a proceeding is core under section 157 if it
I nvokes a substantive right provided by title 11 or if it is a

proceeding that, by its nature, could arise only in the context of

a bankruptcy case.” Torkelsen v. Maggio (In re Guild and Gallery

Plus, Inc.), 72 F.3d 1171, 1178 (3d GCr. 1996) (quoting In re

Mar cus Hook Dev. Park Inc., 943 F.2d 261, 267 (3d Gr. 1991)). A

proceeding is not “core” sinply because it “arguably fits within
the literal wording” of one of the listed proceedings under 8§

157(b)(2). In re Lacy, 183 B.R 890, 893 (Bankr. D. Colo. 1995);

see also Southeastern Sprinkler Co. v. Mertech Corp. (ln re

Myertech Corp.), 831 F.2d 410, 416 (3d Cir. 1987) (“It is difficult

to perceive of a proceeding which would not fall under the all-
enconpassi ng | anguage of either § 157(b)(2)(A) or 8 157(b)(2)(0O,
but we are cautioned that an expansive interpretation of these
provisions may l|lead to sone seemngly incorrect and overbroad
results regardi ng core proceedings.”). Rather, as the Fifth Grcuit

stated in In re Wod, 825 F.2d 90 (5'" Gir. 1987),

15 TWA contends that the instant adversary proceeding is a core
proceedi ng pursuant to 28 U S.C. §8 157(b)(2)(A), (N and (O.
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[i]f the proceedi ng does not invoke a substantive right
created by the federal bankruptcy law and is one that
could exist outside of bankruptcy it is not a core
proceeding; it nmay be related to the bankruptcy because
of its potential effect, but under section 157(c)(1) it
is an “otherw se related” or non-core proceedi ng.

Id. at 97, quoted in Torkelsen, 72 F.3d at 1178. Such is the case

here.

TWA argues that the instant proceeding is a “core”
proceedi ng pursuant to 8§ 157(b)(2)(A) and (O because the Icahn
Entities’ clains (“lcahn C ains”) against American derive fromthe
exercise of TWA's rights, pursuant to 11 U S.C. 88 363 and 365, to
reject the Ticket Agreenent and sell substantially all of its

assets to Anerican.® (TWA Mem (Doc. # 11) at 13-15.) In addition,

* TWA al so argues that the instant proceeding is a core proceedi ng
pursuant to 8 157(b)(2)(N) because it is “directly related” to a
sale of property. (TWAs Mem (Doc. # 11) at 13.) However, core
proceedi ngs under 8 157(b)(2)(N) are those which arise from
concern, or have sone inpact on “orders approving the sale of
property”. 28 U S.C. 8 157(b)(2)(N) (enphasis added). The instant
proceedi ng does not. To the extent TWA argues that the instant
action relates to the Order (Doc. # 920) entered by this Court on
March 12, 2001 authorizing the sale of TWA's assets to American, |

find the relationship to be insignificant. The instant action
arises fromTWA' s desire and/ or obligation to ensure the absence of
the threat of Ilitigation against American as a result of the

actions contenpl ated by the Asset Purchase Agreenent. Although as
a result of TWA's subsequent bankruptcy filing, the Sale
contenpl ated therein could not take place absent an order entered
by this court pursuant to 11 U.S.C. 8§ 363, it does not followthat
the instant proceeding, commenced in an effort to prohibit the
| cahn Entities fromasserting state | aw cl ai ns agai nst Ameri can for
its pre-petition conduct in negotiating the Asset Purchase
Agreenment, is the type of proceeding considered to be “core”
pursuant to 8§ 157(b)(2)(N). Conpare J.B. Van Sciver Co. v. WIIliam
Cooper Assoc., Inc. (Inre J.B. Van Sciver Co.), 73 B.R 838, 843-
44 (Bankr. E.D. Pa. 1987) (concl uding that debtor’s action based on
breach of court-approved post-petition real estate sal es agreenent
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TWA argues that the Court has core jurisdiction because the Icahn

Clainms strike at the “core” of this Court’s power and ability to

adm ni ster TWA' s bankruptcy case because the | cahn C ai ns woul d not

exist but for the relief enbodied in the Orders authorizing the

rejection of the Ticket Agreenent and the Sale.'” (1d. at 14, 22.)
| find these argunents to be unpersuasive.

Contrary to TWA's contentions, the instant proceeding

nei ther invokes a substantive right provided by title 11, nor

constitutes a proceedi ng which could only arise in the context of

a bankruptcy case. See Torkelsen, 72 F.3d at 1178. TWA has

commenced the instant action sinply to determne the validity of
the Icahn Clains and/or to enjoin the Icahn Entities frombringing
such clains. Because the Icahn Cainms sound in tort and have been
asserted against American for its pre-petition role in allegedly
inducing TWA to file for bankruptcy and reject the Ticket
Agreement, it is clear that the I cahn O ains derive fromAnerican’s

pre-petition conduct in negotiating the ternms of the Asset Purchase

was core proceeding pursuant to 28 U.S.C. 8§ 157(b)(2)(N)) (cited by
Debtor in support of its argunent).

Y TWA contends that the Icahn Clains threaten the integrity of the
Orders (Docs. # 912, 920) entered by this court pursuant to 11
U S.C. 88 363, 365 authorizing TWA to reject the Ticket Agreenent
and sell its assets to Anerican. | disagree. The Orders have
beconme final and TWA has al ready exercised its rights, pursuant to
those Orders, to reject the Ticket Agreenment and sell its assets to
American. \Wether or not they are successful, allowing the |Icahn
Entities to assert their clains against Anerican will not alter
that result.
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Agreenent, not the exercise of TWA's bankruptcy rights as
contenpl ated therein. As such, aruling on this action depends on
an interpretation of state law and not, as TWA contends, on an
interpretation of TWA' s rights under the Bankruptcy Code. See Inre
Gardner, 913 F.2d 1515, 1518 (10'" Gir. 1990) (per curiam (“Actions
whi ch do not depend on the bankruptcy laws for their existence and
whi ch coul d proceed in another court are not core proceedings.”).
Thi s conclusion is evidenced by the fact that Anerican has filed an
identical action in New York state court seeking simlar relief.
One of the primary reasons that TWA commenced t he i nst ant
proceedi ng i n the context of bankruptcy is that American would only
agree to purchase of TWA's assets pursuant to a 8§ 363 bankruptcy
sale. In addition, the action has been commenced solely in order to
satisfy one of the two conditions precedent to the closing of the
Asset Purchase Agreenent- the absence of any threatened or actual
litigation against Anerican for the actions contenplated in the
Asset Purchase Agreenent. Therefore, it 1is clear that the
commencenent of this action by TWA within the context of its
bankruptcy case stens from TWA's pre-petition agreenent wth
American. It does not flow from nor inplicate TWA' s exi stence,
rights and/or duties as a debtor-in-possession under title 11. As
such, | find that although this proceeding is related to TWA'S

bankruptcy because of its potential effect on the estate, it does

not constitute a core proceedi ng under 8§ 157(a), (b). See Matter
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of United States Brass Corp., 110 F.3d 1261, 1268 (7'" Gr. 1997)

(“Core proceedi ngs are actions by or against the debtor that arise
under the Bankruptcy Code in the strong sense that the Code itself
Is the source of the claimant’s right or renedy, rather than just
the procedural vehicle for the assertion of a right conferred by
sone other body of law, normally state law. ”).

Al t hough Defendants’ dispute that this proceeding is
“related to” TWA's bankruptcy case and argue that the Court has no
subject nmatter jurisdiction over the proceeding pursuant to 8§
1334(b)*®, | disagree. “A proceeding is related to bankruptcy if
‘“the outcone of that proceedi ng could concei vably have any effect

on the estate being adm nistered in bankruptcy’”. Mrcus Hook, 943

F.2d at 264 (quoting Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d

Cir. 1984)); In re Donington, Karcher, Salnond, Ronan & Rai none,
P.A., 194 B.R 750, 757 (D.N.J. 1996). Here, under the terns of
t he Asset Purchase Agreenent, the closing of the Sal e, approved by
this Court pursuant to 11 U . S.C. § 363, was conditioned upon the
entry of a final order in bankruptcy rejecting any discounted
ticketing agreenents, and the absence of any threatened or actual

litigation related to the transactions contenpl ated by the Asset

8 Section 1334(b) provides:
Notwi thstanding any Act of Congress that confers
exclusive jurisdiction on a court or courts other than
the district courts, the district courts shall have
original but not exclusive jurisdiction of all civi
proceedings arising under title 11, or arising in or
related to cases under title 11.
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Purchase Agreenent. (Asset Purchase Agreenent at 88 5.4(f),
5.4(r).) To satisfy the first condition, TWA noved to reject the
Ti cket Agreenment pursuant to 11 U S.C. 8§ 365(a) on January 26,
2001. To satisfy the second, TWA fil ed the Conpl ai nt commenci ng t he
i nstant adversary proceeding. Thus, it is clear that the outcone
of this proceeding “could conceivably” have an effect on the
adm nistration of TWA's estate because it seeks to enjoin that
whi ch, under the ternms of the Asset Purchase Agreed, had the
potential to delay the closing of the bankruptcy Sale. As such,
this proceeding constitutes a non-core natter. Therefore, | find
that the Court has jurisdiction pursuant to 8 1334(b).
. Abstenti on
Were a bankruptcy court has jurisdiction over a
proceedi ng, it nmust nonet hel ess abstain fromhearing the proceedi ng
pursuant 8 1334(c)(2) if six requirenents are satisfied: (1) the
notion to abstainis tinely; (2) the action is based on a state | aw
claimor a state |aw cause of action; (3) an action has already
been commenced in state court; (4) the action can be tinely
adjudicated; (5) there is no independent basis for federal
jurisdiction which would have permtted the action to have been
commenced in federal court absent bankruptcy; and (6) the matter

before the Court is non-core. E.gq., In re Donington, 194 B.R at

757; Inre Sun Healthcare Goup, Inc., 267 B.R 673, 676 (Bankr. D,

Del. 2000). TWA does not dispute that the first, second, third or
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fifth requirenents for nmandatory abstention have been net.

The Icahn Entities effectively noved for abstentionin a
timely manner by pronptly submitting their notion to dismss TWA's
Complaint. As discussed above, the relief sought by TWA- a
declaratory judgnment that the Icahn Clainms are wthout nerit,
and/or an injunction prohibiting the Icahn Entities asserting such
cl ai ms- clearly depends on a determ nati on under state law. | find
that the commencenent of the New York Action by American on the
same date that TWA filed the Conplaint in the instant proceeding
satisfies the third requirenent for mandatory abstention. Because
there is not conplete diversity between all of the parties to the
i nstant proceedi ng (Conplaint 7Y 7-8), there is al so no i ndependent
basis for federal jurisdiction absent 8§ 1334. Havi ng al ready found

that the instant proceeding constitutes a non-core natter, see

di scussion supra, Part I, the only remaining issue is whether this
action can be tinely adjudicated in state court. See, e.qg., Inre

Doni ngton, 194 B.R at 757; In re Sun Healthcare, 267 B.R at 676.

TWA argues that this Court is in a better position to
decide the action nore quickly than the New York state court
because this Court is famliar with the Ticket Agreenent and the
conduct giving rise the Icahn Cainms, as well as the bankruptcy

provi sions and principles which “go to the heart of the declaratory
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judgnment action.” (TWA Mem (Doc. # 11) at 29.) | disagree.?® As
di scussed above, this action is dependent solely on a determ nation
of state law and in no way inplicates the provisions and/or
principles of the Bankruptcy Code. The fact that the New York
Action was commenced on the sane date as the filing of TWA's
Conplaint indicates that the New York state court should be at
|l east as far along in the proceeding as we are here. I ndeed,
while the Icahn Entities have yet to answer the Conplaint in the
i nstant proceedi ng, they have already filed counterclains agai nst
Anerican in the New York Action. Al t hough TWA contends that a
di sposition on its pending notion for summary judgnent is proper,
the Icahn Entities oppose that notion. Therefore, it is unclear
whet her this Court could dispose of the proceeding nore quickly
than t he New York state court. Rather, given the current burden on
this Court’s docket, | find it likely that this action would be

nore quickly adjudicated in the New York state court.?® In

1 TWA also argues that abstention serves neither the ends of
federalism comty, nor judicial econony because abstention “woul d
mean that the court with the lesser interest is forced to decide
i ssues of enornmous inport to the substance and integrity of the
federal bankruptcy system” (TWA Mem (Doc. # 11) at 29.)

20 TWA al so argues that mandatory abstention is i nproper because the
I cahn Clains attenpt to circunvent or vitiate the Orders entered by
this Court in TWA's main bankruptcy case. However, as discussed
above, the Icahn Cains arise out of Anmerican’s alleged pre-
petition conduct in inducing TWAto file for bankruptcy and reject
the Ti cket Agreenent. They pose no threat to this Court’s authority
to make determ nations and enter orders in TWA's bankruptcy case.
The fact that this Court has already found that TWA and Anerican
have acted in good faith (Tr. of H’'g, 3/12/01 at 813-814, TWA's
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addition, the issue under 8§ 1334(c)(2) is not whether the action
woul d be nore quickly adjudicated in this Court than in the state
court, but rather, whether the action can be tinely adjudicated in
the state court. Gven the facts and circunstances surrounding
this proceeding, | find that it can. Therefore, mandatory
abstention is proper under 8 1334(c)(2).

Even i f abstention were not mandatory under 8§ 1334(c)(2),
| find that it would otherwi se be appropriate under 8 1334(c)(1).
Inlight of the facts and circunstances of this proceedi ng, nost of
the factors considered by courts when determning whether
perm ssive abstention is appropriate weigh in favor of abstention
her e. These factors include: (1) the effect on the efficient
adm ni stration of the bankruptcy estate; (2) the extent to which
the i ssue of state | aw predom nate over bankruptcy issues; (3) the
difficulty or unsettled nature of the applicable state law;, (4) the
presence of a rel ated proceedi ng commenced in state court or other
non- bankruptcy court; (5) the jurisdictional basis, if any, other

than 8 1334;(6) the degree of relatedness or renoteness of the

Mem (Doc. # 11) at Ex. D) in connection with the Sale does not
change the result. Al t hough TWA asserts that allowance of the
Icahn Entities’ clains would require the state court to question
the authority of this Court to interpret the Bankruptcy Code and
possi bly reverse the Court’s findings of good faith, | disagree.
It may be true that sone of the determ nations previously made by
this Court in TWA's main bankruptcy case nmay be relevant to a
determination of the validity of the Icahn C ai ns under state | aw.
However, a finding by the state court that the Icahn Cains are
val id under applicable state laww Il not refute the findings nade
by this Court under the Bankruptcy Code.
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proceeding to the main bankruptcy case; (7) the substance rather
than the formof an asserted “core” proceeding; (8) the feasibility
of severing state law clainms fromcore bankruptcy matters (9) the
burden on the court’s docket; (10) the likelihood that the
commencenent of the proceeding in bankruptcy court involves forum
shoppi ng by one of the parties; (11) the presence in the proceeding
of non-debtor parties; (12) the existence of the right to a jury
trial; and (13) prejudice to the involuntarily renoved def endants.

E.9., Inre Oma Medical Partners, Inc. 257 B.R 666, 668 (Bankr.

D. Del. 2000); Continental Airlines, 1Inc. v. Alen (In re

Continental Airlines, Inc.), 156 B.R 441, 443 (Bankr. D. Del

1993).
First, given that American commenced the New York Action
on the sane date as TWA commenced t he i nstant proceedi ng, and gi ven

t he weak nexus between this proceeding and TWA's mai n bankruptcy

case, see discussion supra Part I, | find that allow ng the matter
to be litigated in New York state court will not disrupt the

efficient admnistration of TWA's estate.

Second, both the Icahn Cains and the i nstant proceedi ng
clearly turn on a determ nation of state law. Thus, the state | aw
I ssues predom nate over any bankruptcy issues involved. See id.

Third, | am not aware that any of the issues in the
i nstant proceeding involve any difficult or unsettled questions of

state | aw. Nevert hel ess, as di scussed above, | find the New York
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state court to be the better forumto adjudicate such state |aw
| Ssues.

Fourth, a simlar proceeding has already been conmenced
in New York state court.

Fifth, as discussed above, this court has no basis for
jurisdiction other than § 1334.

Si xth and Seventh, this proceedi ng does not constitute a
core proceeding and is only tangentially related to TWA's main
bankruptcy case. See id.

Ei ghth, because all of the clains at issue in this
proceeding turn on a determnation of state law, there is no need
to “sever” the state law clains fromthe core bankruptcy matters.

Ni nth, given the current burden on this Court’s docket,
the action can be adjudicated in the New York state court at | east
as quickly as it could here.?

Tenth and El eventh, it is uncl ear whether, as Defendants
contend, TWA engaged i n forumshopping by filing the instant action
in this Court. However, given that Anerican filed an identica
action in New York state court and that the I cahn Cl ains constitute
state | aw causes of action filed by one non-debtor agai nst anot her,

| find the New York state court to be the nore appropriate forum

2L This is particularly true since this proceeding constitutes a
non-core matter for which the bankruptcy court nmay only issue
findings of fact and conclusions of law which then nust be
submtted to the district court for final adjudication. See 28
US C 8§ 157(c)(1).
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Twel fth, this action does not inplicate the right to a

jury trial. However the lIcahn Entities have asserted their right
toajury trial with respect to the counterclai ns asserted agai nst
American in the New York Action. In contrast, the Icahn Entities
woul d be unable to have a jury determne the validity of the Icahn
Clainms if the action were to proceed in this Court absent renoval

to the district court. See Beard v. Braunstein, 914 F.2d 434, 443

(3d Cr. 1990).

Finally, dismssing the instant action and allow ng the
i ssues addressed herein to be decided by the New York state court
will not prejudice TWA. As discussed above, the action does not
inplicate TWA's substantive rights under title 11 or affect the
adm ni stration of TWA's bankruptcy estate.? The prinmary dispute
rai sed by this action |lies between the Icahn Entities and Aneri can.
Therefore, the nore appropriate forumfor the dispute lies in the
New York State Suprenme Court where the Icahn Entities’ and
Anerican’s clains agai nst each other renai n pendi ng.

For these reasons, | find it necessary and appropriate to

abstain from hearing this adversary proceeding. 28 US.C 8§

22 Despite the fact that the absence of litigation against American
was a pre-condition to the closing of the Sale, and the prinmary
reason TWA commenced this proceeding in the first place, Anerican
has subsequently agreed to cl ose the Sal e, notw t hstandi ng the fact
that the Icahn dains remai ned pendi ng. Because the Icahn C ains
no longer threaten to delay the Sale, allowing the action to
proceed in New York state court will no |onger prejudice TWA or
affect the administration of its bankruptcy case. I ndeed, the
closing on the sale took place nonths ago.
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1334(c) (1), (2).
CONCLUSI ON
For the reasons stated above, the |cahn Entities’ notion
(Doc. # 3) to dismss the Conplaint is granted. Therefore, TWA's

pendi ng notion (Doc. # 4) for summary judgnment is noot.



UNI TED STATES BANKRUPTCY COURT
Dl STRI CT OF DELAWARE
In re: Chapter 11

TRANS WORLD Al RLI NES, | NC.,
et al.,

Case No. 01-0056(PJW

Jointly Adm nistered
Debt ors.

TRANS WORLD Al RLI NES, | NC.,
et al.,

Plaintiffs,

VS. Adv. Proc. No. 01-82
CARL | CAHN, KARABU CORP.,
LONESTFARE. COM , | NC., GLOBAL
DI SCOUNT TRAVEL SERVI CES, LLC,
H GH RI VER LI M TED PARTNERSHI P
and AMERI CAN Al RLI NES, | NC.,

N N N N N N N N N N N N N N N N N N N N N

Def endant s.

;

For the reasons set forth in the Court’s Menorandum
Opinion of this date, it is ORDERED that:

(i) the notion (Doc. # 3) of Carl Icahn, Karabu Corp.,
Lowestfare.com Inc., dobal D scount Travel Services, LLC, and
H gh River Limted Partnership (collectively, “Icahn Entities”) to
dismss the conplaint (“Conplaint”) of Trans Wrd Airlines, Inc.

and its subsidiaries (collectively, “TWA")! is granted; and

! TWA includes Trans Wrd Airlines, Inc., Anbassador Fuel
Cor poration, LAX Holding Conpany, Inc., Mega Advertising Inc.,
Nort hwest 112'" Street Corporation, The TWA Anbassador C ub, Inc.,
Trans Wrld Conputer Services, Inc., Transcontinental & Wstern
Air, Inc., TWA Aviation, Inc., TWA Goup, Inc., TWA Standards &



(ii) TWA's pending notion (Doc. # 4) for summary j udgnent
seeking a judicial declaration that the clains of the |Icahn
Entities against American Airlines, Inc. are wthout nerit is

deened noot .

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Dat ed: March 19, 2002

Controls, Inc., TWA Stock Hol di ng Conpany, TWA D.C. Gate Conpany,
Inc., TWA LAX Gate Conpany, Inc., TWA Logan Gate Co., Inc.,
TWA NY/NJ Gate Company, Inc., TWA Omibus Gate Conpany, Inc.,
TWA San Francisco Gate Conmpany, Inc., TWA Hanger 12 Holding
Company, Inc., Ozark Goup, Inc., TWA Ni ppon, Inc., TWA Enpl oyee
Services, Inc., TWA Getaway Vacations, Inc., Trans World Express,
Inc., International Aviation Security Inc., Getaway Managenent
Services, Inc., and the Getaway G oup (U K ) Inc.



