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Dear Counsel :

This is ny ruling with respect to the Unsecured

Creditors’ Committee’s Mdtion for Judgnent on the Pl eadi ngs (Doc.
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# 36).' For the reasons briefly described below, | will deny the
not i on.
FACTS

The rel evant facts are essentially as foll ows.

On February 12, 1999 Onega Papier Wrnshausen GrbH
(“Omega”) entered into a contract with Beloit Austria GrbH (“Bel oit
Austria”) for the construction of tissue paper maki ng equi pnent to
be installed in Orega’s facilities in Gernany. On February 18,
1999 Beloit Corporation (“Beloit USA’), the indirect parent of
Bel oit Austria, executed a letter in which it guaranteed Bel oit
Austria s performance of the contract. On March 8, 1999 Bel oit USA
delivered a letter to Omrega with respect to the contract in which
it stated that Harni schfeger Industries, Inc. (“HI1"), the owner of
80% of the common stock of Beloit USA, “stands behind Beloit” in
t he performance of the contract. Thereafter QOrega made a paynent
of DM 9, 100,000 to Beloit Austria and conmenced nont hl y paynents of
DM 1, 820, 000.

On June 7, 1999 HIl and Beloit filed Chapter 11 petitions
in this Court. On July 12, 1999 Beloit USA executed a letter
guarantee in favor of Orega with respect to the contract, which
| etter contained the same guarantee wording as the February 18,

1999 letter. On August 11, 1999 Beloit USA and H I signed a

! By a May 30, 2000 order the Commttee was granted | eave
to intervene in this adversary proceeding.
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further letter commtnent in which Beloit USA reaffirmed its
guarantee and HIl represented that it joined in the Beloit letter
and agreed to “use commercially reasonable efforts to cause Beloit
to performits obligations under this letter.” According to Qrega,
on the basis of these coomitnents it resuned the nonthly paynents
of DM 1,820,000 and Beloit Austria began work on the equipnent.
Accordi ng to Onega, on Novenber 19, 1999 it was notified by Beloit
Austria that Beloit Austria was ceasing work on the project and
Bel oit Austria was not receiving any further support from Bel oit
USA. Work on the project ceased.

Omrega refers to these prepetition and postpetition

letters as “guarantees.” The Conmittee disputes this
characterization as to sone of the letters. For conveni ence of
reference I will sinply refer to them as “commtnents” with no

intended ruling at this tine as to their efficacy.

In its conplaint Onega asserts nine separate causes of
action. The subject notion is with respect to just two of those,
nanely: (1) the first claim which asserts breach of the
postpetition commtnents and (2) the third claim which alleges
breach of inplied covenant of good faith in connection with the
post petition conmtnents.

The Conmm ttee seeks judgnent for the defendants on these

two cl ai ns based on three theories:
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(1) The Debtors’ postpetition letters, if effective in
the manner Onega al |l eges, woul d constitute a settlenent of Orega’ s
prepetition clains and since the settlement was not effected
pursuant to the requirements of 8§ 363 (b)? and Rule 9019, they are
invalid and unaut hori zed undert aki ngs under bankruptcy | aw.

(2) The prepetition letters constitute executory
contracts and the effect of the postpetition letters results in a
constructive assunption of the prepetition executory contracts,
whi ch assunption was not approved by the Court pursuant to 8 365
and therefore is invalid and unaut horized under bankruptcy |aw.

(3) HI's postpetition letter to use “comercially
reasonable efforts” to cause Beloit USA to perform is not a
guar ant ee.

DI SCUSSI ON

Inits reviewof a notion to dism ss under Rule 12(c) the
Court applies the sane standard applied to a notion to dismss
under Rule 12(b)(6). The Court nust “accept the allegations in the
conplaint as true, and draw all reasonable factual inferences in

favor of the plaintiff.” Southmark Prine Plus, L.P. v. Fal zone,

776 F. Supp. 888, 891 (D. Del. 1991). Moreover, the Court nust
construe the conplaint and all docunents attached to the conpl ai nt

in favor of the plaintiff. See LDA Acquisition, LLCv. Flag Warf,

2 Al'l references herein to “8 ___ " refer to sections of
t he Bankruptcy Code, 11 U.S.C. § 101 et. seaq.
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Inc. (Inre Conpetrol Acquisition Partnership, L.P.), 203 B.R 914,

916 (Bankr. D. Del. 1996).

| will address the Commttee's third argunent first. The
parties appear to agree that the contract and the letters are
governed by German law.® The Conmittee subnmitted an affidavit of
a GCerman lawer to the effect that wunder German |law the
“commercially reasonabl e efforts” comm tnent does not constitute a
guarantee. Orega has submitted an affidavit by a German |awer

whi ch argues that under Gernman |law the HI | postpetition comm tnent

3 | would not foreclose the possibility that sonme of the
comm tnments may not be governed by German |aw. The
February 18, 1999 letter fromBeloit USA recites the
commtnment to Orega and then states that “[t]his
declaration is governed by the |aws of Germany.”
However, the March 8, 1999 comm tnent to stand behind
Bel oit USA makes no such reference to German | aw
Beloit USA's July 12, 1999 letter reads verbatimon the
February 18, 1999 letter, including the conmtnent
statenent followed by the statement that “[t]his
declaration is governed by the laws of Germany.” The
August 11, 1999 letter fromBeloit USA follows the
pattern of the February 18, 1999 letter and the July
12, 1999 letter by declaring Beloit USA's conmtnent to
Onega and then reciting that “[t]his declaration is
governed by the [aws of Gernmany.” However, the
commtnent by HI is appended to the bottom of the
August 11, 1999 letter and it is not at all clear that
the “this declaration” statenent covers the H
commtnment to Beloit USA. If the HII commtment is not
governed by German | aw, but by the |aw of some ot her
jurisdiction, based on the limted facts before ne,
whet her the HI I comm tnment should be construed as a
guarantee is problematic. It is certainly clear that
the HIl conmitment is not a conventional guarantee
under Anerican jurisprudence.
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constitutes a “hard declaration of support” which is tantanmount to
a guarantee.*

The Committee and Orega obviously view the Committee' s
third argunent as invoking the interpretation of German law. In
deci ding such an issue this Court typically makes a findi ng based
upon testinony by qualified experts on the foreign |aw subject
matter. Gven the conflicting views expressed in the two
affidavits, this Court cannot nake a factual determ nation based
upon the affidavits and cannot grant a Rule 12(c) notion based on
conflicting material facts.

As its first theory, the Commttee argues that the
execution of the postpetition commtnents effectively overrides
fundanent al bankruptcy | aw as enbodied in 8 362(a). Inrefusing to
make further nonthly paynments until it obtained the postpetition
letters, the Commttee argues that Omega effectively converted its
general unsecured prepetition claiminto an adnministrative priority
claimto the detrinent of other unsecured creditors. The Conmittee
views Qrega’ s conduct in extracting these postpetition letters as
effecting a settlenment of their prepetition unsecured claim
According to the Commttee that settl enent was not a transaction in

the ordinary course of business and 8 363(b) requires notice and a

4 Whil e Orega argues that the HI I postpetition conm tnent
is tantanmount to a guarantee, its recitation of Gernman
| aw applied to the facts as Onega views t hem does not
inny view “virtually support Summary Judgnent in
[ Onega’s] favor on this issue.” (Doc. # 40 p. 31).
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heari ng pursuant to the procedures set forth in Rule 9019. Thus,
the Committee concludes that since no such court approval was
obt ai ned, or even sought, the postpetition letters constitute a
settlement which is unenforceable as a matter of bankruptcy | aw.

In response, Onega argues that the postpetition
commtnments are postpetition transactions entered into in the
ordinary course of the Debtors’ businesses and are therefore not
subject to 8§ 363(b) or Rule 9019. Onega denies that there was a
“di spute” which the postpetition letters were designed to settle.
The Comm ttee argues that the fact that Onmega refused to make any
further nmonthly paynents until it received the conmtnents is plain
evi dence of a dispute. However, there is nothing in the record to
suggest that the Debtors viewed Orega as being in breach of the
contract in not making the nonthly paynent. Thus, there is
insufficient evidence at this stage of the case to concl ude that
bona fide di sputes existed regardi ng contract performance and t hat
the postpetition conmmtnments were intended to settle those
di sput es.

According to Onega, the Conmmttee’'s position is a
superficial attenpt to sinply | abel the postpetition commtnents as
“conprom se and settlenent” docunents. Orega points out that §
363(c)(1) allows a debtor to enter into transactions wthout
notice or court approval if they are wthin a debtor’s “ordinary

course of business.” Onmega then goes on to discuss in detail the
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hori zontal test and the vertical test applied by the courts for
determ ning whether a transaction is in the ordinary course of
busi ness. Onega concludes by arguing that whether these
postpetition letters were transactions in the ordinary course of
business is a question of fact which cannot be decided in a Rule
12(c) notion. | agree. To decide this issue one nust exam ne the
facts and circunstances regarding (1) the Debtors’ prepetition
policies and practices, (2) the Debtors’ postpetition policies and
practices and (3) the particulars surrounding the issuance of the
conmi t ments.

The Commttee’ s second argunent is that the prepetition
| etters should be viewed as executory contracts and the execution
of the postpetition letters constitutes an assunption of those
contracts. According to the Comrmittee, the prepetition letters
address continuing performance obligations on both sides of a
contract and within one nonth of the filing of the petition, QOrega
demanded that the Debtors reaffirm their prepetition letters
regardi ng performance of the prepetition contract. However,
assunption of a prepetition contract can only be effected pursuant
to a notice and a hearing and an order by the court pursuant to 8
365. Thus, the Commttee argues that since no such court approval
was sought by the Debtors, the postpetition letters should be
deened an attenpt to assune such contracts w thout court approval

t her eby rendering them unenforceabl e.
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In response, Orega argues that even if the prepetition
commtnents are executory contracts, it is irrelevant to whether
the postpetition commtnents are valid postpetition contracts
entered into the ordi nary course of business because § 365 does not
apply to postpetition contracts. According to QOmega, the
postpetition commtnents are independent postpetition agreenents
entered into by the Debtors in the ordinary course of their
busi nesses. O course, as noted above, whether the postpetition
commtnents were entered into in the ordinary course of the
Debtors’ business is a fact question which cannot be di sposed of by
the subject notion. Whet her the postpetition commtnents are
inextricably linked to the prepetition commtnments toresult inthe
type of assunption that the Conmttee argues is a fact issue which
cannot be resolved by this notion. In this regard | note that at
several points inits argunment the Conmttee prem ses its position
on “the extent the Court views all or part of the Pre-Petition
Letters as executory contracts susceptible to assunption.” (Doc. #
37 pp. 12 and 15). Is the Commttee arguing that the prepetition
letters are to be viewed as executory contracts separate and apart
fromthe underlying construction contract? If so, | do not believe
the Commttee has given a sufficient basis for drawing that
conclusion fromthe pleadings to date.
Inits 8 365 argunent the Conm ttee argues that “QOrega’s

request that the Debtor’s confirmthe Pre-Petition Letters resulted
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in Debtors providing the Post-Petition Letters with virtually
identical |anguage.” (Doc. #37 p.15). This is not a correct
st at enent . Wiile it is true that Beloit USA's August 11, 1999
| etter contains the exact same commitnent | anguage as its February
18, 1999 letter, HI1’'s commtnment of August 11, 1999 does not
contain the sane |anguage as the commtnent letter of March 8,
1999. Specifically, the August 11, 1999 letter states:
“Har ni schfeger Industries, Inc. (“H1”) joins in this letter for
t he purpose of ensuring that HI will use comercially reasonable
efforts to cause Beloit [USA] to performits obligations under this
letter.” \WWhereas, the March 8, 1999 letter states: “I amwiting
to assure you that Harni schfeger Industries, Inc., a worldw de
| eader in the m ning equi pnent business for both underground and
surface m nes and the principal sharehol der of BELO T Cor poration,
stands behind BELO T both financially and otherwi se.” These are
obviously different comm tnents. Equally inmportant is the fact
that it is not at all clear that the March 8, 1999 letter
represents a commtnent by Hl. It is not aletter fromH1. The
letter is fromBeloit USA and it is signed by Mark E. Readi nger as
Presi dent and COQO However, the August 11, 1999 letter is from
Beloit USA and signed by M. Readinger as President and COO of
Beloit USA but, in addition, wth respect tothe HIl commtnent in
that letter it is signed by M. Readinger as Senior VP of HII.

VWhat ever conm t ment Orega obtained fromH | in the August 11, 1999



11

letter, it seens to nme there is a serious question as to whet her,
as it alleges, it obtained “a guarantee fromHarni schfeger” in the
March 8, 1999 letter. (Doc. # 40 p. 5). Inthis regard | note that
the record before me suggests that H I and Beloit USA operated as
separate and distinct entities with corporate headquarters at
different |ocations.

For the reasons set forth above, the Unsecured Creditors’

Committee’s Motion for Judgnent on the Pleadings (Doc. # 36) is

deni ed.

So Ordered.

Very truly yours,

Peter J. Wl sh

PIW i pm



