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WALSH, J.

Before the court is the notion (Doc. #9) of the
def endants Texas @lf Coast HMO Inc., formerly NYLCare Health
Pl ans of the Gulf Coast, Inc. (“NYLCare Gulf Coast”) and Sout hwest
Texas HMO, Inc., fornerly NYLCare Health Plans of the Southwest,
Inc. (“NYLCare Southwest”) to dismss all nine counts of the
conplaint filed by plaintiffs Joseph A Pardo, Trustee of the FPA
Creditor Trust (“Trustee”) and the Plan Adm nistrator of APF Co.,
Inc. (“Plan Admnistrator”, together wth the Trustee, the
“Plaintiffs”) against NYLCare Health Plans, Inc. and its wholly
owned subsidiaries, NyLCare @ilf Coast and NYLCare Southwest
(collectively, the “Defendants” or “NYLCare”). The notion seeks
di sm ssal pursuant to Fed. R G v. Proc. 12 (b)(6) for failure to
state a cause of action. In a separate notion, NYLCare Health
Plans, Inc. (“NHP") joined in NYLCare Sout hwest and NYLCare Gulf
Coast’s notion to dismss the nine counts of the conplaint and
additionally nmoved to conpel the Plaintiffs to provide a nore
definite statenment of the conplaint pursuant to Fed. R Cv. Proc.
12(e). (Doc. #8). Plaintiffs allege that NYLCare's pre-petition
wi t hhol di ng and post-petition failure to turn over the capitation
paynments due APF Co.,Inc. f/k/a/l FPA Mdical Mnagenent, Inc.
(“FPA") and its affiliates (collectively “the Debtors”) under
certain nedi cal services agreenents are a sanctionabl e vi ol ati on of

the automati c stay under 11 U. S.C. 8362 and constitute an avoi dabl e
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preference under 11 U S. C. 8547(b) and 8550 Plaintiffs also
request a recovery of an inprovenent in FPA s insufficiency
posi ti on under 8553(b), turnover of property of the estate under
8542, and recovery of an unauthorized post-petition transfer under
8549 & 8550. For the reasons discussed below, | wll grant
NYLCare’s notion as to Counts One through Five and Count Ei ght, but
| will deny the notion as to Counts Six, Seven and Nine. | wll
al so deny NHP's notion for a nore definite statenent.

BACKGROUND

FPA was a national physician practice nanagenent conpany
whi ch acquired, organized and managed prinmary care physician
practices that contracted wi th heal th mai nt enance organi zati ons and
heal th insurance plans. It provided nedical care services to
capi tated nmanaged care enrollees and fee-for-service patients and
al so provi ded physician managenent services to hospital energency
depart nents, ur gent care, r adi ol ogy and correctional
facilities. (Conplaint 99.) FPA Medical Goup, P.A, FPA Medica
Foundation and FPA Medical G oup of Texas, A Texas Professional
Associ ation (collectively, the “Medical G oups”) were affiliates of
FPA. According to Plaintiffs, the Medical G oups provided, through
their contracted physicians, nedical services to NYLCare's health

care enrollees within the state of Texas. (Conplaint 110.)

'Unl ess otherwi se indicated, all references hereinafter to “§ "
are to a section of the Bankruptcy Code, 11 U.S.C. 8101 et seq.
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NHP entered into a certain Miulti-Site Services Agreenent
with FPA effective January 1, 1998 (the “Milti-Site Agreenent”,
together with the Service Agreenents, hereinafter referenced, the
“Agreenents”). (Conplaint 715.) Under the terns of the Multi-Site
Agreenent, regional contracts were entered into between FPA
affiliates and NHP affiliates to govern the provision of services
at a local level. (Conplaint 16.) NYLCare GQulf Coast entered into
two site specific provider agreenents; one with FPA Medi cal G oup,
P.A. and the other with FPA Medi cal Foundation (collectively, the
“Site Specific Agreements”). (Conplaint 16.) Both agreenents had
an effective date of January 1, 1998. (Conplaint {16.) NYLCar e
@ulf Coast had previously entered into an agreenment for the
provi sion of health care services to NYLCare’'s Houston enroll ees
with HP/ AH Medi cal G oup, Houston, P.A (“HP/ AH ") dated Decenber
1, 1996 (the “AH Agreenent”, and together with the Site-Specific
Agreements, the “Service Agreenents”). (Conplaint 17.) HP/ AH was
subsequently acquired and nmerged into one of the Debtors, FPA
Medical Goup of Texas, A Texas Professional Association.
(Conpl ai nt §17.) Under the Service Agreenents, the Medi cal G oups
were to provide certain nedical services to NYLCare enrollees in
exchange for NYLCare’'s paynent of a nonthly fee (the “Capitation
Paynment”) to the Medical G oups. (Conplaint 18.)
Essentially, only two of the nonthly Capitati on Paynents

due under the Agreenents are relevant to this case: the Capitation
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Payments due in June and July of 1998. Prior to filing bankruptcy,
FPA and some of its affiliates fell behind in their paynent
obligations to doctors and nedi cal care providers (the “Heal thcare
Provi ders”) who were rendering services to NYLCare’'s nanaged care
enrol | ees. (Conpl aint 919.) Consequently, NYLCare gave notice that
it would be w thhol ding the June 1998 Capitation Paynent in order
to make paynents directly to the Healthcare Providers. (Conplaint
1922, 23.) NYLCare subsequently wi thheld the Capitation Paynents
due in June and July of 1998 (the “Wthheld Paynents”). (Conpl ai nt
1922, 23,24.) Under the ternms of the Multi-Site Agreenent, NYLCare
was obligated to remt Capitation Paynents as cal cul ated under the
Site-Specific Agreenents on the 15th of every nonth. (Conpl aint
121.) Capitation Paynments were al so due under the AH Agreenent.
(Conpl ai nt 121.) Wil e the Conpl ai nt does not specify a set nonthly
date of paynments for the AH Agreenent, Plaintiffs plead that the
July Capitation Paynment of $4,118, 875 was due on July 15, 1998 and
t hat Def endant s failed to make t he July Capi tation
Payment . (Conplaint 921.);(Pls.” Mem in Cop’'n to Mot. to Dismss,
Doc. #32 at 5.) According to Plaintiffs, NYLCare w thheld both the
June Capitation Paynent of at |least $3,956,706 and the July
Capi tation Paynent of at |east $4,118,875. (Conplaint 1122,24.)
Each of the Debtors filed a voluntary petition for relief

under chapter 11 of the Bankruptcy Code on various dates during a



7
period from July 19, 1998 through August 7, 1998.2 (Conplaint 1
13.) The petitions for FPA and its affiliates, including the three
invol ved in this adversary proceedi ng®>, were consol i dated by order

dated July 21, 1998 into one case, In re APF Co., et al. Case

No. 98-1596 (PJW.
On May 26, 1999, | entered an order confirmng the
Debtors’ Modified Second Amended Joint Plan of Reorganization (the

“Plan”). (Ln_re APF,Co., et al.,Case No.98-1596(PJW, Doc. #2100

(Originally Doc. #2097)). Plaintiffs in this proceeding are the
Trustee of the FPA Creditor Trust established by the Plan and the
Pl an Adm ni strator of the Pl an.

Plaintiffs conmenced this adversary proceeding on July
18, 2000. They seek declaratory relief, conpensatory and punitive
damages, and costs and attorneys’ fees based on NYLCare's

wi t hhol ding of the Capitation Paynments for June and July 1998

According to the court docket, the debtors involved in this action
filed for relief on the foll ow ng dates:

FPA Medi cal G oup, P.A, No. 98-01623 (PJW : July 19, 1998

FPA Medi cal G oup of Texas, A Texas Professional Assoc., No. 98-
01621 (PJW July 19,1998

FPA Medi cal Foundation, No. 98-01791 (PJW : August 3, 1998.

FPA Medi cal Managenent, Inc., No. 98-01596 (PJW : July 19, 1998.

Al of the FPA affiliated cases were consolidated under Case No.
98-01596- PIW by an order dated July 21, 1998.

The three FPA affiliates involved in this case are :

FPA Medi cal G oup, P. A,

FPA Medi cal G oup of Texas, A Texas Professional Association,
and

FPA Medi cal Foundati on



8
Specifically, Counts One, Two and Three allege that NYLCare
violated 88 362(a)(3), (a)(6) and (a)(7) and Count Four alleges
that these violations were wllful. Count Five requests a
decl aratory judgnent pursuant to 8105 and 28 U.S.C. 882201-2202
that NYLCare has waived all rights to the Wthheld Paynents by its
failure to obtain relief fromthe automatic stay. Plaintiffs al so
seek to recover all or portions of the Wthheld Paynents as an
i nprovenent in the insufficiency difference under 8553(b), as an
unlawful retention of estate property under 8542, as an
unaut hori zed post-petition transfer wunder 8549 and as a
preferential transfer under 8547 in Counts Six, Seven, Eight and
Ni ne, respectively.

NYLCare noves to di sm ss the nine counts of the conpl ai nt
for failure to state a clai mupon which relief may be granted under
Fed. R Cv. P. 12 (b)(6)* For each count, One through N ne
Def endants argue that the Plaintiffs have not adequately pl ead t hat
the Debtors had an interest or right in the Wthheld Paynents. In
support of this position, NYLCare alleges that FPA was in materi al
breach of the Agreenents, that by the terns of the Agreenents, FPA
had forfeited its right to the Wthheld Paynents and that NYLCare
was aut hori zed by the Agreenments to i nstead nmake paynments directly

to Heal thcare Providers. Defendants al so argue, as to Counts One

‘Fed. R Bank. P. 7012 nakes Fed.R Civ.P. 12(b)(6) applicable to
proceedi ngs i n bankruptcy.
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through Five, that the June and July Capitation Paynents were
wi thheld pre-petition and that the post-petition retention of the
Wthheld Paynents was not a violation of the automatic stay. In
addition, Defendants assert that Plaintiffs have not adequately
pl ead pre-petition setoff for Count Three, an inprovenent in the
insufficiency difference for Count Six, that the July Capitation
Paynment was wi t hhel d post-petition for Count Ei ght or a transfer of
speci fic funds that depleted the estate for Count N ne.

In response, Plaintiffs argue that it is NYLCare's
wi t hhol di ng of the July Capitation Paynent after the petition date,
and NYLCare's retention of the Wthheld Paynents during the
pendency of the case that constitutes a violation of the automatic
stay and entitles the Plaintiffs to seek turnover of the Wthheld
Payments under 8542. Plaintiffs also respond that the questions of
t he exi stence and effect of breach of contract are m xed questions
of law and fact not properly before the court on a Rule 12(b)(6)
not i on. Additionally, Plaintiffs assert that the defenses put
forth by Def endants of recoupnent, setoff and contractual rights to
redirect paynents to Healthcare Providers are issues that are not
properly before the court at this tine.

The issues for Counts One through Five and Eight
therefore are (1) whether the wi thholding of the July Capitation
Paynment occurred after the chapter 11 petition was filed and (2)

whet her NYLCare’'s post-petition retention of the June and July
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Capi tation Paynents that NYLCare withheld pre-petition under a pre-
petition contract constitutes a violation of the automatic stay.
The issue of whether Debtors had an interest in the June and July
Capitation Paynents such that they were debts ow ng Debtors,
property of the estate or an interest of Debtors at the petition
date is the key consideration for Counts Six, Seven, and N ne.
DI SCUSSI ON
| . Standard of Review under Rule 12(b)(6).
A nmotion to dismiss for failure to state a clai mupon
which relief can be granted under Rule 12(b)(6) serves to test the

sufficiency of the conplaint. Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Cir. 1993); Loftus v. Southeastern Pennsylvania Transp. Auth.,

843 F. Supp. 981, 984 (E.D. Pa. 1994). When deciding such a
notion, | accept as true all allegations in the conplaint and al
reasonabl e inferences drawn fromit which |I consider in a |ight

nost favorable to the plaintiffs. Morse v. Lower Merion Sch. Dist.,

132 F. 3d 902,906 (3d G r. 1997); Rocks v. Gty of Phil adel phia, 868

F.2d 644, 645 (3d Cir. 1989). | should not grant a Rule 12 (b)(6)
notion “unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of [its] claimwhich would entitle [it]

torelief.” Conley v. G bson, 355 U S. 41, 45-46, 78 S.C. 99, 102

(1957). “The issue is not whether a plaintiff will ultimtely

prevail but whether the claimant is entitled to offer evidence to

support [its] claims.” Scheuer v. Rhodes, 416 U.S. 232, 236, 94
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S.C. 1683, 1686 (1974), overruled on other grounds, Davis V.
Scherer, 468 U S. 183, 104 S.C. 3012 (1984). Rule 12(b)(6)
aut horizes a court to dismss a claimbased on a dispositive issue

of law. Neitzke v. WIllians, 490 U S. 319, 326, 109 S. C. 1827

1832 (1989) citing H shon v. King & Spalding, 467 U S. 69, 73, 104

S.Ct. 2229, 2232 (1984).

A. Counts One, Two, Three, Four and Five

In Counts One through Three respectively, Plaintiffs
all ege that Defendants’ failure to remit the Wthheld Paynments to
the Medical G oups and Defendants’ concurrent failure to tinely
file for relief fromthe stay constitutes an exercise of control
over property of the estate under 8362(a)(3); that Defendants’
conti nued exerci se of control over the Wthheld Paynents al |l eged in
Count One and its failure to remt the Wthheld Paynents to the
Debtors’ estate constitute an act to “collect, assess or recover a
claim against the debtor” in violation of 8362(a)(6); and that
NYLCare has wi thhel d the June and July Capitation Paynents for over
one year w thout seeking an order for relief fromthe stay in order
to setoff against the Wthheld Paynents in violation of §362(a) (7).

In response, NYLCare argues that with regard to Counts
One and Two, the Medical G oups were not entitled to the Wthheld
Paynments as they were in breach of the Agreenents before the

paynents were due, that the w thholding of both the June and July
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Capitation Paynments occurred pre-petition, and that retention of
the Wthheld Paynents during the case was not a violation of the
automatic stay, but a preservation of Defendants’ litigation
position wunder the contracts. In response to Count Three,
Def endants argue that Plaintiffs did not adequately plead that
either the elenments of setoff or setoff itself occurred post-
petition.

The rel evant sections of 8362 forbid the follow ng acts
after the filing of the voluntary petition for chapter 11 relief:
(a)(3) any act to obtain possession of
property of the estate or of property fromthe

estate or to exercise control over property of
the estate;

* k%

(a)(6) any act to collect, assess, or recover
a claim against the debtor that arose before
t he commencenent of the case under this title;

(a)(7) the setoff of any debt owing to the

debtor that arose before the comrencenent of

the case under this title against any claim

agai nst the debtor.

11 U.S.C 88362 (a)(3),(a)(6), and(a) (7). (enphasis added)

The Plaintiffs put forward two bases for their assertion
that the Defendants have violated the automatic stay. First,
Plaintiffs allege that the July Capitation Paynent was w thheld

post-petition. Second, Plaintiffs assert that the Defendants’ post-

petition retention of the Wthheld Paynents anounts to a violation
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of the stay that supports Counts One through Five. Specifically,
Plaintiffs allege that (a) the failure to turn over property of
the estate anbunts to control of estate property (Count One), (b)
the continued retention of the Wthheld Paynents amounts to a
coll ection or assessnent of the Debtors’ pre-petition debt (Count
Two), (c) that the failure to seek relief fromstay for two years
anounts to a post-petition setoff in violation of the automatic
stay (Count Three), (d) these violations were willful (Count Four),
and (e) Defendants have wai ved their claimto the Wt hhel d Paynents
based on these willful violations of the automatic stay (Count
Five).

Based on the facts all eged by Plaintiffs and facts in the
record of the case, considered in a light nost favorable to the
Plaintiffs, | find that the withholding of the July Capitation
Paynent due on July 15, 1998 occurred before the filing of the
petition for relief.®> The earliest chapter 11 petition filing
occurred on July 19, 1998 which was after NYLCare failed to nake
the July Capitation Paynent which was due on July 15, 1998. Wile
Plaintiffs allege that the withholding of the July Capitation
Payment occurred after the petition date (Conplaint 926), the
dockets for the Debtors involved in this adversary proceeding

indicate that the first filing occurred after the paynent due date

°See supra note 2 and acconpanying text.
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of July 15th, 1998.° The court is allowed to consider the docket

when deciding a Rule 12(b)(6) nmotion. See Collins v. County of

Kendal |, 807 F.2d 95, 99-100 (7th G r. 1986) (Court revi ewed dockets
of state court actions to evaluate plaintiffs’ clains in their

conplaint of bad faith prosecution and harassnent.) See also

Cunni ngham v. Riley, 98 F.Supp. 2d 554, 557 (D. Del. 2000) (In
deciding a Rule 12(b)(6 ) notion, the court nust primarily consider
the allegations in the conplaint, but nmay also take into account
matters of public record, orders, and itens appearing in the record

of the case.); Beverly Enterprises, Inc. v. Trunp, 182 F.3d 183,

190 n.3 (3rd Cir. 1999) citing to Pension Benefit Guar. Corp. V.

Wiite Consol. Indus.,lnc., 998 F.2d 1192, 1196 (3rd Gr. 1993)(“It

Is well-settled that in deciding a notion to dismss, courts
generally may consider only the allegations contained in the
conplaint, exhibits attached thereto, and matters of public
record.”) Thus, | <conclude that the wthholding of the July
Capi tation Paynent occurred pre-petition.

As stated in a recent opinion based on simlar facts
i nvolving FPA, the automatic stay applies by its terns only to

affirmative post-petition acts. See Pardo v. Horizon Healthcare

Plan Holding Co.., Inc. (Inre APF Co. et. al.), Adv. Proc. No. 00-

854(PJW, Menorandum Opinion, Doc. # 7 at *9(Bank. D. Del. August

31, 2001) Consequently, any pre-petition act of wthholding a

°See supra notes 2 & 3 and acconpanyi ng text.
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Capi tation Paynent cannot of itself violate the automatic stay. 1d
at *9-10. Based on the allegations contained in the Conplaint and
for the sane reasons outlined in Horizon, | find that any act of
wi t hhol ding the June and July Capitation Payments occurred pre-
petition and cannot be a violation of 8362(a)(3) or 8362(a)(6).’
Id at *9-17. Simlarly, |I find that any alleged setoff of the
Wt hhel d Paynents occurred pre-petition and therefore cannot be a
viol ation of 8362(a)(7). | also hold that NYLCare’'s post-petition
retention of the Wthheld Paynents does not anmount to a violation
of the automatic stay under the circunstances.
A violation of 88362 (a)(3) and (a)(6) requires both (1)
a post-petition act and (2) property of the estate. Horizon, Adv.
Proc. No. 00-854(PJW, Mem Op., Doc. #7 at *10. Even if the
Wthheld Paynents are property of the estate, which the parties
di spute, the Plaintiffs nust show t hat NYLCare engaged in conduct
which was an affirmative post-petition act manifesting either an

exercise of control over property of the estate, or collecting,

" The Conplaint is unclear as to the nonthly paynent obligation date
under the AH Agreenent. (Conplaint {21 ,“Paynents were al so due
under the AH Agreenent.”) The Plaintiffs’ brief seemngly
clarifies this issue by stating that the entire July Capitation
Paynent of $4, 118,875, which | read to be inclusive of the paynent
due under the AHI Agreenent based on Y121 and 24 of the Conpl aint,
was due on July 15, 1998. ( Pls.” Mem in Qop’'n to Mot. to Di sm ss,
Doc. #32 at 5.) Due to the uncertainty of this point, if there are
credi ble facts to support a finding that the obligation date of the
July AHI Capitation Paynment was post-petition, the Plaintiffs’ are
given leave to anend the Conplaint with regard to the July
Capi tation Paynent due under the AH Agreenent only.
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assessing or recovering such property in order to denonstrate a

stay violation. |Id at *10; United States v. Inslaw, Inc., 932 F. 2d

1467,1474 (D.C. Gr. 1991)(“The statutory | anguage nakes cl ear that
the stay applies only to acts taken after the petitionis filed.”).

| find that NYLCare' s post-petition conduct in this case
was not an affirmative action within the neaning of 8362(a)(3) or
(a)(6). Sections (a)(3) and (a)(6) require nore than a nere
passive act of failing to remt the Wthheld Paynents. The purpose
of the automatic stay is to maintain the status quo that exists at

the time of the debtor’s bankruptcy filing. In re Richardson, 135

B.R 256, 258 (Bank. E.D. Tex. 1992). The sanctions of 8362(h)
should not be extended to punish creditors who legally seized
property of the estate pre-petition and fail to return this
property inmredi ately to the debtor post-petition. R chardson, 135
B.R at 259. Absent any affirmative post-petition act regarding
the property, these creditors are in effect conplying with the
spirit of the 8362 freeze by mai ntai ning the seized property in the
status it enjoyed pre-petition. |d. Here, Plaintiffs have not
denonstrated any act by NYLCare that occurred post-petition to
alter the petition date status of the Wthheld Paynents.
Plaintiffs’ position that NYLCare was required to
turnover the disputed funds which it wthheld pre-petition
i medi ately upon the filing of the petition or face sanction under

8362, underm nes the function of 8542. Taken to its |ogica
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conclusion, Plaintiffs’ argument | eads to the untenable result that
the only appropriate non-sanctionable course of action for a
creditor in possession of funds of the debtor, which were w thheld
pre-petition, is to turn over the funds to the estate immedi ately
upon filing, thereby waiving the right to assert defenses it may
have to a 8542(b) action. Horizon, Adv. Proc. No. 00-854(PJW,
Mem Qp., Doc.# 7 at *11; Inslaw, 932 F.2d at 1473 (“[FJulfill nment
of [the] purpose [of 8362] cannot require that every party who acts
in resistance to the debtor’s view of its rights violates 8362(a)
if found in error by the bankruptcy court.”) Even if it is later
deci ded that the Wthheld Paynments are property of the estate and
subject to turnover wunder 8542,there is no affirmative post-
petition act to nerit 8362 sanctions nerely because NYLCare, after
wi thholding the paynents pre-petition pursuant to a contract
di spute, retained the funds post-petition until such tine as the
ownership rights were determ ned. Inslaw, 932 F. 2d at 1473 (“[I]t
isdifficult to believe that Congress i ntended a viol ati on whenever
soneone already in possession of property [at the tinme of filing]
m stakenly refuses to capitulate to a bankrupt’s assertion of
rights in that property.”)

| am not persuaded by Plaintiffs’ argunments that
NYLCare’ s retention of the Wthheld Paynents anounts to a viol ation
of the automatic stay because it is a continuing breach of an

executory contract. Even if the Wthheld Paynents or the right to
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t hose paynents are determned to be property of the estate, the
all eged act of breach, the wthholding of the June and July
Capitation Paynments, occurred pre-petition. The continued
retention of the Wthheld Paynents without nore is not a post-
petition act. Nor is breach of contract by itself a violation of

the stay. Horizon, Adv. Proc. No. 00-854(PJW, Mem Op., Doc. #7

at *13-14; see also 1 David G Epstein et al., Bankruptcy, 83.14 at
174 (West, 1992)(“Nothing is lost by failing to stay breach of
contract. The cause of action for the breach bel ongs to the estate.
It can renedy the wong by any appropriate neans as in any other
action for breach of contract, including the recovery of
conpensatory, consequential and other damages or an order for
speci fic performance.”).

NYLCare's pre-petition act of wthholding the June and
July Capitation Paynents does not violate 88362(a)(3),(a)(6) or
(a)(7). It follows that NYLCare also did not run afoul of 8362(h)
(Count Four) nor can its conduct be deened a wai ver of rights based

on a failure to seek relief fromautomatic stay (Count Five).

B. Count Eight:

In Count Eight, Plaintiffs seek to avoid and recover the
wi thhel d July Capitation Paynent as an unaut horized post-petition
transfer under 8549. In relevant part, 8549 reads:

(a) except as provided in subsection (b) or
(c) of this section, the trustee nay
avoid a transfer of property of the
estate —
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(1) that occurs after the comencenent
of the case; and
(2) (A that is authorized only under
section 303(f) or 542(c) of this
title; or
(B) that is not authorized under
this title or by the court.

11 U. S.C. 8549, (enphasis added)

In order to neet the required elenents of a 8549
transaction, a plaintiff nmust prove (1) that property of the estate
(2) was transferred (3)after the filing of a petition and that such
transfer (4) was not authorized by the Code or the Court. 11

US C 8549(a); e.q., Pardo v. Pacificare of Texas, Inc., et al.

(In re APF Co.), 264 B.R 344, 359-60 (Bank. D. Del. 2001)(listing

elements); Gbson v. United States (In re Russell), 927 F.2d 413,

417-18 (8th Cir. 1991) (applying elenents); Mratzka v. Visa U S. A

(In re Calstar, Inc.), 159 B.R 247, 252 (Bank. D. M nn. 1993).

In this case, the withholding of the July Capitation
Payment occurred on July 15, 1998 which was before the first
petition filing date of July 19, 1998. As di scussed above in
section I.A of this opinion, | find that the July Capitation
Paynent was withheld prior to the petition date®. Therefore, as a
matter of law, there could be no wunauthorized post-petition
transfer. Dismissal is appropriate for Count Eight.

C. Counts Six, Seven and Ni ne:

8 See supra note 7.
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Def endants seek dism ssal of Counts Six, Seven and N ne
of the Conplaint for failure to state a cl ai mupon which relief can
be granted under Rule 12(b)(6). Count Six seeks the recovery of an
I nprovenent in an insufficiency under 8553(b) which Plaintiffs
assert was caused by a pre-petition setoff of the June Capitation
Paynent (the “Insufficiency Difference”). Count Seven is an action
for turnover of the June and July Capitation Paynents and the
Insufficiency Difference as property of the estate under 8542(b).
Count N ne seeks the avoidance and recovery of pre-petition
transfers of the June and July Capitation Paynents as preferences
under 8§547.
At the core of Defendants’ Modtion to D smss Counts Six,
Seven and Nine is the assertion that Plaintiffs have failed to
plead a right to the Wthheld Paynents. Defendants allege that the
Medi cal Groups were in substantial default of the Agreements due to
their failure to nake paynents to the Heal thcare Providers, that
this substantial default term nated the Medical G oups’ property
interest in the June and July Capitation Paynments under the
Agreenments and that the terns of the Agreenents gave NYLCare the
contractual right toredirect Capitati on Paynents to the Heal t hcare
Providers in the event of such substantial default. (Brief in Supp.
of Mot. to Dismiss, Doc. #10 at 6.) Additionally, Defendants assert
that Plaintiffs have admtted this “substantial default” in the

Conpl aint at paragraph 19. Id. Since, in Defendants’ view, the
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default term nated the Medi cal G oups’ contractual right to paynent
of the Wthheld Paynents, Defendants further assert that there is
neither an “interest of a debtor in property” to be the subject of
a preferential pre-petition transfer under 8547 in Count N ne, nor
a “debt owing to the debtor” to support the setoff required to
establish the Insufficiency D fference under 8553(b)in Count Six.
Addi tional |y, Defendants argue that since the Medical G oups’ right
to paynment was termnated prior to the petition date, the “property
of the estate” required by 8542 in Count Seven was never created
at the filing of the chapter 11 petition. Al of these argunents
for dism ssal revolve around the pre-petition Agreenents between
the Debtors and NYLCare, the determ nation of default under those
Agreenents, and the effect of default on both the Medical G oups’
right to paynment and Defendants’ right to withhold or redirect the
June and July Capitation Paynents.

| recently heldin two rel ated adversary proceedi ngs t hat
the conplexity of the contractual relationships at issue and the
absence of any evidence either by way of affidavit or authenticated
copies of the relevant contracts, precludes a determ nati on under
Rul e 12(b)(6) that the Wthheld Paynents are, or are not, property

of Debtors’ estate. See Pacificare, 264 B.R at 356; Horizon, Adv.

Proc. No. 00-854(PJW, Mem Op., Doc. #7, at *17 (Bank. D. Del
Aug. 31, 2001). The determ nation of whether the Wthheld Paynents

fall within the scope of an “interest of a debtor in property”
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under 8547 or “debt owing to the debtor” wunder 8553(b) is
| i kewi se not susceptible to determ nation under a Rule 12(b)(6)
notion for the sanme reasons. Even if, as NYLCare asserts,
Plaintiffs admtted default in their pleadings, the effect of that
default on their paynent rights is still a mxed nmatter of |aw and
contested facts. NYLCare's argunent that the these issues nmay be
determ ned fromthe face of the Agreenents which were provided as
Exhibits A, B, Cand D (Doc. #40) to the Defendant NYLCare' s Reply
In Support of Mdtion To Dismss (Doc. #41) is not conpelling for
two reasons. First, although Plaintiffs reference the Agreenents
in their claim the contracts nust be “undisputedly authentic
docunents” to be considered by the court when offered by the

def ense. Pension Benefit Guar. Corp. v. Wiite Consol. Indus., Inc.

998 F.2d 1192, 1196 (3rd Cir. 1993) (“We now hold that a court nay
consider an undisputedly authentic docunment that a defendant
attaches as an exhibit to a notion to dismss if the plaintiff’s
clainms are based on the docunent.”)(enphasis added). When the
court considers docunments submtted by the defense which were not
attached to the conplaint, conversion to a summary judgnent is
required to give the plaintiff notice and an opportunity to

respond. Pension, 998 F.2d at 1196 ; see also Cortec Indus., Inc.

V. SumHolding L.P., 949 F.2d 42, 48(2d G r. 1991)(“[T] he probl em

that arises when a court reviews statenments extraneous to a

conplaint generally is the lack of notice to the plaintiff...”).
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The copies of contracts provided in the Exhibits to the Defendant
NYLCare’'s Reply In Support of Mtion To Dismss (Doc. #40) are
of fered by Defendants and not authenticated in any manner. |ndeed,
the copies of the Agreenents are not even signed. Wiile Plaintiffs
have referred to the Agreenents in their pleadings, they have not
had an opportunity to authenticate the copies offered by NYLCare.
The Court cannot consi der these extraneous docunents offered by the
Def endants w thout converting the notion to one for summary
judgnment in order to give Plaintiffs an opportunity to respond.
Pensi on, 998 F.2d at 1196.

Second, even if the contracts were “undisputedly
authentic”, there remain disputed i ssues of fact that are necessary
to determ ne the effects of default on the Medical G oups’ right to
the June and July Capitation Paynents and whether Defendants
fulfilled all of the contractual duties which were required before
their right to wthhold Capitation Paynents arose under the
Agreenents. Consequently, Plaintiffs are entitled to submt
evidence to establish their rights to the Wthheld Paynents in
order to support their clainms under Counts Six, Seven and Ni ne.
Scheuer, 416 U. S. at 236, 94 S.Ct. at 1686 (“The issue is not
whether a plaintiff wll ultimately prevail but whether the
claimant is entitled to offer evidence to support the clains.
| ndeed it may appear on the face of the pleadings that a recovery

is very renote and unlikely but that is not the test [for dism ssal
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under Rule 12(b)(6)]"). Di smissal under Rule 12(b)(6) is not
appropriate “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of [its] claimwhich would entitle
[the plaintiff] torelief.” Conley, 355 U S. at 45-46, 78 S.Ct. at
102.

The question remaining before the Court on Counts SiXx,
Seven, and Nine is whether there is any valid basis for dism ssal
other than those related to the contractual matters discussed
above. Each of these counts is discussed below in sections one,
two and three, respectively. I hold that Counts Six, Seven and
Ni ne neet the pl eadi ng requirenents and t hat the Defendants’ notion
to dism ss these counts under Rule 12(b)(6) nust be deni ed.
1. Count Six : Recovery of Insufficiency D fference under 8553(b).

Def endants nove to dismss Count Six of the Conplaint
whi ch, pursuant to 8553(b), seeks avoi dance and recovery of an
i nprovenent in NYLCare's insufficiency position effected by an
al l eged pre-petition setoff. In addition to denying that the
Medi cal Groups had any right to the Wthheld Paynents, Defendants
make two ot her argunents: (1) asserted factual deficiencies in the
pl eadi ngs and (2) potential defenses based on the nerits of the
claim Neither of these veins of argunent nerit dism ssal under
Rul e 12(b)(6).

First, NYLCare asserts that the Conplaint suffers from

the followi ng factual deficiencies : (1) Plaintiffs fail to plead
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the facts necessary to support the elenments required to prove an
exercise of a setoff (Brief in Supp. of Mdt. to Dismss, Doc. #10
at 14) and (2)Plaintiffs fail to neet the pleading requirenments of
8553(b) because there is no reference to the anount of the
I nsufficiency on the 90th day before filing or the first date after
the 90th day before filing on which there was a deficiency (Def.
NHP's Reply Brief, Doc. #37 at 17-18). The Federal Rules do not
require that a conplaint set out in detail the facts upon which the
claimis based. Conley,355 U.S. at 47, 78 S.Ct. at 103. Plaintiffs
need only provide NYLCare with fair notice of the nature and
grounds of the clains asserted. Id. | find that Count Six of the
Conpl ai nt neets this standard.

Second, NYLCare argues two basis for disnm ssal which are
based on the nerits, rather than the sufficiency of the claim
NYLCare asserts that the claimis deficient because (1) the facts
alleged by Plaintiffs suggest a recoupnent rather than a setoff
(Brief in Supp. of Mt. to Diysmss, Doc. #10 at 14) and
(2)Plaintiffs have not stated a claim under 8553(b) because the
paynments nade to the Healthcare Providers by NYLCare exceeded the
amount of the wthheld June Capitation Paynment. (ld at 13-14.)
These argunents go to the nerits, not the sufficiency of Count Six
of the Conplaint. Just as in the case of determ ning whether the
Wt hhel d Paynents are property of the estate, the determ nation of

whet her there were rights to setoff or recoupnment and whether or
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when setoff or recoupnent occurred are m xed questions of | aw and
contested facts that are not properly before the court for decision
on a Rule 12(b)(6) notion. Defendants’ inplication that there was
no inprovenent in their insufficiency anmount under the terns of
8553(b) by alleging that their paynments to the Heal thcare Providers
exceeded the amount of the withheld June Capitation Paynent is
simlarly flawed. The test for dism ssal is not renoteness of the
l'i kel i hood of recovery, Scheuer, 416 U S. at 236, 94 S.Ct. at 1686,
but rather dismssal is appropriate only if “it appears beyond
doubt that the plaintiff can prove no set of facts in support of

[its] claimwhich would entitle [it] to relief.” Conley, 355 U. S
at 45-46, 78 S.Ct. at 102. The issues raised here by Defendants are
pot enti al defenses based on di sputed all egati ons and as such do not
rai se a conclusive barrier to Plaintiffs’ case in the context of
a Rule 12(b)(6) notion.

NYLCare’'s contractual rights to setoff, if any, are
[imted in bankruptcy by 8553. “[S]ection 553(a) recognizes and
preserves rights of set off where four conditions exist : (1) the
creditor holds a ‘claim against the debtor that arose before the
comrencenent of the case; (2) the creditor owes a ‘debt’ to the
debtor that al so arose before the commencenent of the case; (3) the

claimand the debt are ‘mutual’; and (4) the claimand the debt are

each valid and enforceable.” St. Francis Physician Network, Inc.,

V. Rush Prudential HMO, Inc. (In re St. Francis Physician Network,
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Inc.), 213 B.R 710, 715 (Bank. N.D. I1ll. 1997) quoting Law ence

P.King, et al., 5 Collier on Bankruptcy, 1553.01 (15th Ed. Rev.);

Pacificare, 264 B.R at 354.
Speci fical |y, 8553(b) states:

(b)(1)... if a creditor offsets a nutual debt
owi ng to the debtor against a clai magai nst the
debtor on or within 90 days before the date of
the filing of the petition, then the trustee
may recover from such creditor the amunt so
of fset to the extent that any insufficiency on
the date of such setoff is less than the
i nsufficiency on the later of -

(A) 90 days before the date of the filing of the
petition; and

(B) the first date during the 90 days

i mmedi ately preceding the date of the filing of

t he petition on whi ch t here is an

I nsuf ficiency.

(2)In this subsection, “insufficiency” neans

amount, if any, by which a claim against the

debtor exceeds a mutual debt owing to the

debtor by the hol der of such claim

11 U S.C. 8553(h).

Plaintiffs plead that to the extent that NYLCare had a
right to setoff, Plaintiffs nmay avoi d and recover under 8553(b) any
i mprovenent that Defendants realized in their insufficiency
position (as defined by 8553(b)(2)) as aresult of the pre-petition
setoff of the June Capitation Paynent which occurred within the 90

days prior to filing of the petition. Plaintiffs allege the

follow ng facts in support of their 8553(b) claim: Defendants were
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obligated to pay Capitation Paynents wunder the Agreenents.
(Conplaint f21.) On or within 90 days before the petition for
relief was filed, an insufficiency of at |east $8,595, 761 exi sted
Wi th respect to NYLCare. (Conplaint 64.) Defendants did not pay
the June Capitation Paynent when it was due on June 15, 1998
(Conpl ai nt 9121-23.) Defendants instead paid Healthcare Providers
directly. (Conplaint 1122-24.) NYLCare setoff the June Capitation
Paynment. (Conplaint 1165,66.) As a result of the setoff, NYLCare’'s
i nsufficiency was reduced to no nore than $4, 639, 055. (Conpl ai nt
165.) NYLCare’s insufficiency position was reduced by at | east
$3,956, 706 from the pre-setoff insufficiency anount. (Conpl aint
166.) The Medical Goups filed for chapter 11 relief on a series
of dates from July 19,1998 through August 7, 1998° (Conpl aint
113.)

Only a pre-petition setoff can be recovered under
8553(b), and Plaintiffs plead that such a setoff occurred.
Dism ssal under Rule 12(b)(6) is only appropriate if there is no
set of facts which a plaintiff could prove that would support the
claim asserted. Conley, 355 U S. at 45-46, 78 S.C. at 102.
Al t hough Plaintiffs plead a post-petition setoff in Count Three,
Plaintiffs are not precluded from pleading alternate and
i nconsi stent theories of relief inthe sane conplaint. Fed. R Civ.

Pro. 8(a)(3). The allegations, as plead by Plaintiffs, establish a

°See supra note 2.
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col orabl e claim under 8553(b) and dism ssal is not appropriate.

Kozakiewicz, 1 F.3d at 183; Scheuer, 416 U S. at 236, 94 S.C. at

1686 (“The i ssue is not whether a plaintiff will ultinmately prevai
but whether the clainmant is entitled to offer evidence to support

the clains.”); Pacificare, 264 B.R at 355. Defendants’ notion to

di sm ss Count Six nust be deni ed.

2. Count Seven : Turnover of Estate Property Under 8542.

Def endants nove for dism ssal of Count Seven which seeks
turnover of estate property in the formof the Wthheld Paynents
and the Insufficiency D fference alleged under 8553(b) in Count
Si X. Plaintiffs plead that the Wthheld Paynents and the
Insufficiency Difference are property that the Debtors nmy use
under 8363. Property that a debtor may use in the ordi nary course
under 8363 is property of the estate.

The only basis which Defendants offer for dismssal is
the argunent that the Medical G oups’ default termnated all rights
to paynents such that the Wthheld Paynents di d not becone property
of the estate and thus are not subject to a 8542 turnover order.
Def endants al so argue that the default gave them the contractua
right to redirect paynents to the Healthcare Providers. As
di scussed above in section |I.C of this opinion, a determ nation of
these matters is not properly before this court on a Rule 12(b) (6)

nmoti on.
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Section 542 provides in relevant part:

(b) Except as provided in subsection (c) or

(d) of this section, an entity that owes a

debt that is property of the estate and that

is matured, payable on demand, or payable on

order, shall pay such debt to, or on the order

of, the trustee, except to the extent that

such debt may be offset under section 553 of

this title against a clai magainst the debtor.

11 U.S.C. 8542(b).
Plaintiffs contend that the June and July Capitation Paynents were
due and payable to the Medical G oups on June 15, 1998 and July 15,
1998 and that the paynents were withheld on those dates. (Conpl ai nt
1921-24.);(Pls.” Memin Qop’'n to Mot. to Dismiss, Doc. #32 at 5.)
Plaintiffs alleged in Count Six that the June Capitation Paynent
was offset and that there was a recoverable Insufficiency
Difference under 8553(b). (Conplaint 964-66.) Plaintiffs assert
that NYLCare is in custody or control of the Wthheld Paynents and
the I nsufficiency Difference and that NYLCare has not accounted for
or delivered the Insufficiency Difference. (Conplaint 9168-70.)
Plaintiffs further plead that the Wthheld Paynments and the
Insufficiency Difference constitute a debt that is property of the
estate, that is matured, payabl e on demand, or payabl e on order and
that these funds are not eligible for offset under §8553. (Conpl ai nt
171.)

These allegations serve to put the Defendants on fair

notice of the nature of the clains asserted. Conley, 355 U.S. at

47, 78 S.Ct. at 103; Schaedler, 370 F.2d at 798. The Plaintiffs
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are entitled to offer evidence to support their clains. Scheuer,
416 U. S. at 236, 94 S.Ct. at 1686. Defendants’ notion to dism ss
Count Seven nust be deni ed.

3. Count 9 : Avoidance of Preference Transfer under 8547.

Count Ni ne seeks the avoi dance under 8547(b) and recovery
under 8550 of the Wthheld Paynments and two checks from FPA to
NYLCar e as preferences under 8547. NYLCare only seeks di sm ssal of
Count Nine as to the Wthheld Paynents and that is the i ssue which
shal | be addressed here.! The only argunents which NYLCare offers
apart fromthe assertion that the FPA had no contractual right to
the Wthheld Paynents are that (1)the Debtor failed to identify the
specific funds that were transferred to the Healthcare Providers
(Brief in Supp. of Mot. to Disnmiss, Doc #10 at 18), (2) that the
transfers did not deplete the estate (1d at 19) ,(3)that the funds
were earmarked for the Healthcare Providers (l1d.), (4) that the

funds transferred to Heal thcare Providers constituted “new val ue”

1t should be noted that the Plaintiffs cannot recover all three
of the wthheld June Capitation Paynent, the wthheld July
Capitation Paynent and the Insufficiency Difference. However, the
Plaintiffs may be able to prove facts sufficient to recover sone
conbi nati on of these, such as : (1) the June and July Capitation
Paynments, if there is no valid pre-petition setoff of the June
Capi tation Paynment; or (2) the 8553(b) Insufficiency Difference and
the July Capitation Paynent if a valid pre-petition setoff of the
June Capitation Paynent occurred.

" The two checks were in the anounts of $140,618.48 paid by
Debtors to NYLCare Sout hwest by check dated May 12, 1998 and
$75,3000 paid by Debtors to NHP by check dated June 1, 1998.
(Conpl ai nt 78.)
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(Mot. to Dismss, Doc#9 Y15) and (5) that relief is not available
under 8547 since the Plaintiffs have not alleged an inproper set-
of f under 8553(b)(Def. NHP s Reply Brief, Doc.#37 at 19). The non-
depl eti on, earmarki ng and new val ue argunents each goto the nerits
of the conplaint, not its sufficiency, and thus do not forma basis
for dism ssal under Rule 12(b)(6). Plaintiffs need not plead that
there was an inproper setoff of the June Capitation Paynent in
order to seek the avoidance under 8547 of a preference involving
that paynent. Although Plaintiffs did plead that a pre-petition
setof f of the June Capitation Payment occurred for purposes of a
8553(b) action to recover the Insufficiency Difference in Count
Six, they are not precluded from pleading an alternate or even
contradictory theory of relief in the sane conplaint. Fed. R Gv.
Pro. 8(a)(3). Wiile the Plaintiffs have not identified the
specific funds that were redirected to the Heal thcare Providers,
the Plaintiffs have identified the Wthheld Paynents as the
Debt ors’ funds whi ch were hel d by the Defendants and fromwhich t he
Defendants allegedly made the preferential paynents to the

Heal t hcare Providers.'? By identifying the Wthheld Paynents as the

21t is not clear in this case that the Plaintiffs would have
access to any specific information as to the details of the
preferential transfers wthout the benefit of discovery. In
preference actions where the debtor was the party who nade the
preferential paynents, the plaintiff, whether a trustee, plan
adm ni strator or debtor in possession, is presuned to have access
to the debtor’s records and thus the ability and the burden to
identify, with some specificity, the rudinentary facts surroundi ng
the transfers ( e.g., the date, tinme and anount of the allegedly
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source of the preferential transfers, the dates of the
wi t hhol di ngs, the Healthcare Providers as the recipients, and the
Def endants as the creditors benefitted by the paynents, Plaintiffs
have provided nore than a nere recitation of the statutory
| anguage. Since the Debtors were not the entities which transferred
the funds, it is unlikely that the Plaintiffs have any neans of
obtaining nore detailed information regarding specific alleged
paynents without the benefit of discovery. Al the Federal Rules

require is a “*short plain statement of the claim that will give

t he defendant fair notice of what the plaintiff’s claimis and the

grounds upon which it rests.” Conley, 355 U S. at 47, 78 S.Ct. at
103. The Plaintiffs have nmet this burden by identifying the
Wt hhel d Paynents as the source and nmaxi mum val ue of the all eged
preferential paynents, the Defendants as the transferors and

beneficiaries of +the paynents, and finally, the Healthcare

Providers as the recipients of the paynents. Under the particul ar

preferential paynents, to whom made, the respective values, etc.).

However, in this case, it was not the Debtors who nade the
transfers but rather it is the Defendants who are all eged to have
diverted the Wthheld Paynents, purportedly payable to the Debtors
under the Agreenents, to other creditors of the Debtors. The
Def endants and Healthcare Providers are separate |legal entities
fromthe Debtors and their records are not within the Debtors’ or
Plaintiffs’ control. Inthis case, it is difficult to envision how
the Plaintiffs could obtain any specific information regarding the
preferential transfers prior to accessing the Defendants’ records
t hrough discovery. Thus, wunder the particular factual pattern
presented in this case, Plaintiffs may plead with | ess specificity
than is required in the usual preferential transfer case to survive
a Rule 12(b)(6) notion.
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ci rcunst ances presented in this case, Plaintiffs need not identify
t he specific anounts of the Wthheld Paynents that were transferred
to the Healthcare Providers at this juncture to neet their burden
and therefore, dismssal under Rule 12(b)(6) is inappropriate.

To neet the requirenents of 8547, Plaintiffs nust
establish that:

(1) an interest of the debtor in property was
transferred,;

(2) the transfer was nmade to or for the
benefit of the creditor;

(3) the transfer was for or on account of an
ant ecedent debt owed by the debtor before the
transfer was nade;

(4) the debtor was insolvent at the tinme of
the transfer;

(5) the transfer occurred on or within ninety
days before the bankruptcy petition was fil ed;
and

(6) the transfer permtted the creditor to
receive nore than it woul d have recei ved upon
| i qui dati on of the debtor under the Bankruptcy
Code.

See 11 U.S.C. 8547(b); denshaw dass Co. V.
Ontario Grape Growers Mtg. Bd. (In re
Keyst one Foods, Inc.), 145 B.R 502, 508 ( Bank.
WD. Pa. 1992)(listing elenents); Pacificare,
264 B.R at 357.

Plaintiffs plead that the NYLCare was obligated to pay
t he Medi cal Groups a $3, 956, 706 Capi tati on Paynent on June 15, 1998
and a %4, 118,875 Capitation Paynent on July 15, 1998 under the
terms of the Agreenments. (Conplaint 1Y 21,22, 24.) Plaintiffs
further plead that NYLCare's redirection of $8 mllion in w thheld
Capitation Paynments owed to the Debtors constitutes transfers to or

for the benefit of NYLCare, a creditor of FPA, for an antecedent
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debt, while the Debtors were insolvent, within 90 days pre-petition
and that as a result of this transfer, NYLCare received nore than
it would have had the Debtor been |iquidated under a Chapter 7
plan. (Conplaint Y 78, 79.)

These allegations are sufficient to withstand a Rule
12(b)(6) notion. “The issue is not whether a plaintiff wll
ultimately prevail but whether the claimant is entitled to offer
evi dence to support [its] clainms.” Scheuer, 416 U. S. at 236, 94
S.Ct. at 1686. The existence of possible defenses does not render

t he pl eadi ng subject to dismssal at this stage of the case.

I1. Motion for More Definite Statement under Rule 12(e).

NHP noves for a nore definite statement of Counts One
through Nine of the Conplaint. NHP alleges that it has not been
provided with sufficient factual information to frame a responsive
pl eadi ng.

Motions for nore definite statenent are not favored.

Begier v. Cdeveland Pneumatic (In re Anerican Intern. Airways

Inc.), 66 B.R 642, 645 (Bank. E.D. Pa. 1986). While Rule 12(b)(6)
addresses the |l egal sufficiency of the pleading, Rule 12(e) all ows
a defendant to request clarification of an anbi guous pleading so

that it can prepare a neani ngful response. See Sisk v. Texas Parks

& Wldlife Dep’t., 644 F.2d 1056,1059 (5th Cr. 1981) The cl ass of

pl eadi ngs whi ch are so anbi guous as to nerit the granting of a Rule



36

12(e) nmotion is quite small. Sun Co., Inc. (R&W) v. Badger Design

& Constructors, Inc., 939 F. Supp. 365, 374 (E.D. Pa. 1996). Rule

12(e) authorizes a notion for a nore definite statenent only in the
rare case that the conplaint is “so vague or ambi guous that a party
cannot reasonably be required to frame a responsive pleading.”
Schaedler, 370 F.2d at 797. A conplaint need only contain “* a
short and plain statenent of the claimshow ng that the pleader is
entitled torelief, and ...a demand for judgnment for the relief to
whi ch he deens hinself entitled.” (Rule 8(a)(2) and (3)).” Id at
798. The conpl aint need not state facts sufficient to constitute
a cause of action. Id. The pleadings are not a substitution for

di scovery. Betancourt v. Mrine Cargo Mnt..Inc., 930 F. Supp.

606, 608 (S.D. Fla. 1996). Thus, the basis for granting a notion for
nore definite statenent is unintelligibility of the conplaint, not

| ack of detail. See American Intern. Airways, 66 B.R at 645.

NHP asserts that the Conpl aint | acks sufficient detail to
allow NHP to reasonably fornulate its response. (NHP's Mdtt. for
More Definite Statenent, Doc. #8 95.) Specifically, NHP asserts
that Plaintiffs’ grouping of the three Defendants!® into the terns
“Def endants” or “NYLCare” and the grouping of the three debtor

entities' into general terns such as “Medical G oups” does not

3 NHP, NYLCare Sout hwest, and NYLCare Gulf Coast.

4 FPA Medical Goup, P.A, FPA Medi cal G oup of Texas, A Texas
Pr of essi onal Associ ati on and FPA Medi cal Foundati on.
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allow NHP to determne fromthe Conplaint “which party did what,
which party failed to do what and which parties’ rights were
adversely affected as a result of such actions or inactions.”
(NHPs Mot. For More Definite Statement, Doc. #8 16-9.) NHP al so
pl eads that it cannot decipher from the Conplaint “what it is
accused of doing and to whom it is accused of doing it.” (NHP s
Motion For More Definite Statenment, Doc. #8 10.)

| find that the Conplaint is not anbi guous and deny NHP' s
nmotion for a nore definite statenent. As detailed above, the
Conmpl ai nt provides fair notice of the nature and basis of each claim
asserted and a general indication of the type of |litigation
i nvol ved. The Conplaint is sufficiently detailed to allow NHP to
reasonably fornulate a response. Specifically, the Conplaint
i dentifies the four contracts under which the clains to the Wthheld
Payments arise (Conplaint §715-17), the parties to each contract
Id., the dates of the contracts 1d., the specific Capitation
Paynments which Plaintiffs seek to recover for the estate (Conpl ai nt
1122, 24, 66, 68, 69, 76,80), the anmounts of the Wthheld Paynents
(Conpl ai nt 1922, 24), and the dates when the Wthheld Paynents were
due (Conpl ai nt 9121, 22,24). NHP' s argunent that the terns used by
Plaintiffs to identify the parties creates an anbiguity such that
NHP cannot frame a responsive pleading is not persuasive. The
pl eadi ngs are sufficiently detailed that NHP, although included in

a group designation, should be able to admt or deny its own
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i nvol venent with any of the counts or actions asserted. This is all
that the notice pleading rules require. Additionally, NHP was a
party to the Milti-Site Agreenent which governed the terns and
required the formation of the Site Specific Agreenents. (Conpl aint
1915-17.) As such NHP is in a position to know enough about its
responsibilities under the contracts and the actions it took or
failed to take pre- and post- petitionwith regard to the Capitation
Payments i n question to forma response and make any necessary Cross
or counterclains. It seens that the deficiencies which NHP
conplains of, that Plaintiffs have not told NHP what NHP is
specifically responsible for or what NHP has individually done or
failed to do, are factual issues for discovery.

A conmplaint need only contain “‘a short and plain
statenment of the claim showing that the pleader is entitled to
relief, and ... a demand for judgnment for the relief to which he
deenms hinself entitled.’(Rule 8(a)(2) and (3)).” Schaedler, 370

F.2d at 798; Pacificare, 264 B.R at 360. In this case, Plaintiffs

have sufficiently identified the Defendants and the Wthheld
Paynents by citing with specificity the contracts, the parties to
the contracts, the specific paynents at i ssue and the relief sought.
However, the interplay between the three Defendants and whi ch ones
took which actions related to the wi thholding of the June and July
Capitation Paynents, the redirection of Wthheld Paynents, and the

continued retention of the Wthheld Paynents are matters which can
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be determ ned through discovery. NHP s Mdtion for a More Definite
St atenent (Doc. #8) nust be deni ed.

CONCLUSI ON
For the reasons set forth above, | grant NYLCare’'s notion
to dismss for failure to state a claimupon which relief can be
granted as to Counts One, Two, Three, Four, Five, and Ei ght and |
deny their notion as to Counts Six, Seven and Nine. | also deny

NHP' s notion for a nore definite statenent.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: Chapter 11

APF CO., et al. Case No. 98-1596(PJW

Debt or s. Jointly Adm nistered

JOSEPH A. PARDQO, Tr ust ee,
et al.,

Pl aintiffs,

VS. Adv. Proc. No. 00-849(PJW
NYLCARE HEALTH PLANS, | NC.,
NYLCARE HEALTH PLANS OF THE
GULF COAST, INC., and NYLCARE
HEALTH PLANS OF THE SOUTHWEST,
| NC. ,

N N N N N N N N N N N N N N N N N N N N N

Def endant s.

ORDER

For the reasons set forth in the Court’s Menorandum
Qpi nion of this date, the notion (Doc. #9) of defendants Texas CGul f
Coast HMO, Inc., fornmerly NYLCare Health Plans of the Gulf Coast,
Inc. and Sout hwest Texas HMO, Inc., fornerly NYLCare Health Pl ans
of the Southwest, Inc., and joined by NYLCare Health Plans, Inc.
to dismss all counts of the Conplaint is GRANTED as to Counts One,
Two, Three, Four, Five and Eight and is DENIED as to Counts Si X,

Seven and Nine. For the reasons set forth in the Court’s Menorandum



Opi nion of this date, NYLCare Health Plans, Inc.’s notion for a nore
definite statenment (Doc. #8) as to all counts of the Conplaint is

DENI ED.

Dat e: Decenber 18, 2001

Peter J. Walsh
Uni ted States Bankruptcy Judge



