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WALSH, J. /s/ Peter J. Walsh

Before the Court is the notion (Doc. # 5) by debtor and
defendant, InaCom Corp. ("InaCont) to dismss plaintiff's
conplaint for failure to plead fraud with particularity under
Fed. R Civ.P. 9(b) and Fed.R Civ.P. 12(b)(6).* The plaintiff, TM
Worl dwi de, Inc. ("TMP") commenced this action agai nst the Debtor to
recover damages allegedly incurred in connection with TM s
prepetition purchase of two of the Debtor's business divisions and
a related staffing contract. Plaintiff's first count seeks
i nposition of a constructive trust on certain stock proceeds held
by the Debtor. Plaintiff's second count seeks a declaratory
judgnment that the sane stock proceeds are not property of Debtor's
bankruptcy estate. For the reasons discussed below, I wll deny
the notion to dismss.

BACKGROUND

Anmong ot her things, InaCom operated contract personne

1

Fed. R Bank. P. 7009 and Fed. R Bank.P. 7012 nmake Fed.R. Civ.P. 9
and Fed. R CGiv.P. 12 applicable to adversary proceedings in
bankr upt cy. The failure to plead a claim wth the
particularity required by Rule 9(b) is a failure to state a
clai m upon which relief may be granted under Rule 12(b)(6).
| therefore accept the facts as alleged in the conplaint as
true for purposes of this notion. Helstoski v. Goldstein, 552
F.2d 564, 565 (3d Cr. 1977)(to sustain dismssal under
Fed. R G v.P. 12(b)(6) court nust take all "well pleaded
al | egations of the conplaint as true, construe the conpl aint
in the Iight nost favorable to the plaintiff, and determ ne
whet her, wunder any circunstances, the plaintiff mght be
entitled to any relief").
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staffing businesses for the information technol ogy and i nfornation
systens industries. TMP is the successor by nerger to System One
Technical, Inc. and System One Services, Inc. (together "System
One").

On June 29, 1999, System One entered into an asset
purchase agreenent ("Asset Purchase Agreenent”) wth |naCom
pursuant to which System One purchased a division of InaComs
staffing business (the "Division"). In exchange, System One
transferred to I naCom 704, 193 shares of System Servi ces stock which
converted to TWMP stock after the System One - TMP nerger ("TMP
Stock™). Pursuant to the Asset Purchase Agreenent, System One and
InaCom entered into a National Managed Staffing Agreenent
("Staffing Agreenent”) under which I naCom prom sed to continue to
use the Division, now owned by System One, for InaCom s staffing
needs. According to TMP, the parties anticipated the arrangenent
woul d generate $50 - 70 million in revenue for the Division.

About one year |ater, on June 16, 2000, InaComfiled a
voluntary petition for chapter 11 relief. I naCom noved for an
order approving the sale of the TMP Stock. TMP obj ect ed. The
parties resolved the objection by allowing the sale to go forward
and preserving TM's claimas to the proceeds. Accordingly, TM
filed its conplaint and an order authorizing the sale of the TW
Stock was entered. Subsequently, TMP filed a nore detail ed anended

conplaint ("Amended Conplaint"”) (Doc. # 4) to which InaCom



responded with the subject notion to dismss.

TMP' s conpl aint seeks recovery of damages it suffered
from InaComis alleged breach of warranty and breach of contract
arising fromthe acquisition transaction. Specifically, TMP cl ai ns
| naCom mi srepresented that it would generate $50 - 70 million in
gross revenue for the Division. Anended Conplaint at Y 10 - 11.
TWMP clains that but for this representation, TMP would not have
entered into the Asset Purchase Agreenent because the val ue of the
Di vi si on, absent the continued business fromlnaCom was nmuch | ess
than what TMP agreed to pay. 1d. at 1Y 13 - 14.

Count | of the Anended Conpl ai nt requests inposition of
a constructive trust under Florida law and 11 U S.C. 8§ 541(b)(1)
for the benefit of TMP on the proceeds of the TMP Stock. TMP
claims this relief is warranted to prevent InaComs unjust
enrichment resulting fromlnaCom s i nequitabl e conduct in inducing
TMP to enter into the Asset Purchase Agreenment and causing TMP to
convey its stock to I naCom

Count Il of the Anended Conplaint seeks a declaratory
judgnent under 28 U.S.C. § 2201 and 11 U S.C. 8§ 541(d) that | naCom
holds only legal title and not an equitable interest in the
proceeds of the TMP stock and that the proceeds are consequently
not property of InaCom s bankruptcy estate.

| naCom noves to dismss for failure to plead fraud with

particularity. InaComargues that although neither cause of action



5
is based on express fraud, Rule 9(b) still applies because
all egations of fraud lie at the core of the conplaint. In
response, TMP maintains it has not alleged fraud, but rather
i nequi tabl e conduct and unjust enrichnment stemring from breach of
contract, i.e., breach of the warranti es and representations in the
Asset Purchase Agreenent. Fromthis TMP concludes its conplaint is
subject to the liberal pleading standard of Rule 8(a) which

requires only a "short and plain statenent” showing TMPis entitled

to relief.
DI SCUSSI ON
Rul e 9(b) requires that "[i]n all avernents of fraud .
the circunstances constituting fraud . . . shall be stated with
particularity.” Fed. R G v.P. 9(b). The Third Crcuit takes a

| eni ent approach to application of this standard. Seville |ndus.

Machin. v. Southnpost Machin., 742 F.2d 786, 791 (3d Cir. 1984).

Plaintiffs nust plead with particularity the circunstances of the

all eged fraud. They need not, however, plead the "date, place or
time" of the fraud, so long as they use an "alternative neans of
i njecting precision and sone neasure of substantiation into their
all egations of fraud."” Id. Plaintiffs should not be expected to

pl ead details that defendants may have concealed. [|n re Freuhauf

Trailer Corp., 250 B.R 168, 198 (D. Del. 2000). The heightened

pl eadi ng requirement of Rule 9(b) "generally does not apply to the

state law <clains of breach of fiduciary duty, negligent



6
m srepresentation, gross negligence, m smanagenent , unj ust
enrichnment, aiding and abetting breach of fiduciary duty, and

breach of contract." Freuhauf Trailer, 250 B.R at 197-198

(footnotes omtted); accord Seville, 742 F.2d at 792 n.7 ("Rule

9(b) requires that fraud be pleaded particularly; it does not
require that every el enent of an offense that includes fraud al so
be pl eaded particularly.").

Under this analysis, | find that Rul e 9(b) does not apply
to the Anmended Conpl aint. As | read the pleading, TMP all eges
injury arising from InaComs breach of contract and warranties
stemming from TMP s acquisition of the Division, not fraud. For
exanpl e, TMP asserts:

21. Anmong the representations and warranties of | nacom

inthe Asset Purchase Agreenent were those related to the

accuracy of the financial statenments of the "Division,"

specifically, and to Inacomas Seller generally.

22. Specifically, Section 3.6 of the Asset Purchase
Agreenent st ates:

Secti on 3.6 Fi nanci al St at enent s.
Attached hereto as Exhibit E are the
followi ng financial statenents .o
(i) an wunaudited statenent of incone
relating to the Division for the fiscal
year of the Division ended Decenber 31,

1998 . . . ; and (ii) unaudited statenent
of incone . . . as of and for the four
nont hs ended April 30, 1999 . . . for the

Division. The Financial Statenents have
been prepared fromthe books and records
of the Seller, which books and records
are nmaintained in accordance with GAAP
and reflect all adjustments required to
make such Financi al Statenents not
m sl eadi ng.
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23. | nacom knew or should have known the Financial
Statenents of the Division were fal se and m sl eadi ng and
m srepresented to System One the Division's financial
condi tion.

25. Specifically, I nacom anong ot her things, overstated
t he val ue of its accounts receivabl e by over $25 mi|1i on.

29. Furthernore, Section 3.7 of the Asset Purchase
Agreenent provides as foll ows:

Events Subsequent to the Mst Recent
Fi scal Month End.

Since the Recent Fiscal Mnth End there has
not been any material adverse change in the
busi ness, financial condition, operations,
results of operations, or future prospects of
the Division. Wthout limting the generality
of the foregoing, since that date .

30. This representation was false and msleading as it
was clear that I nacomwas in profound financial distress
at the tine and that its books and records were grossly
m sl eadi ng as evidenced, in part, by the fact that it had
to undertake a dramatic restatenent of earnings.

* * %

32. Moreover, Section 3.7 of the Asset Pur chase
Agr eenent states:

(e) there has not been any other
material occurrence, event, incident,
action, failure to act, or transaction
outside the Odinary Course of Business
i ncl udi ng the Division.

33. Section 3.7(e) was al so anmaterial m srepresentation
as there was in fact the need to restate earnings and
| nacomwas, as a whole, indire financial straits and was
unable to honor the Staffing Agreenment or provide the
future revenue stream upon which System One relied to



enter into the transaction.

34. Section 3.19 adds an additional representation:

Secti on 3.19 Di scl osure. The
representations and warranti es contained
in this Article 1ll do not contain any

untrue statenent of a nmmterial fact or
omt to state any material fact necessary
in order to make the statenents and
information contained inthis Article |11
not m sl eadi ng.

35. I nacomknew or shoul d have known thi s representation
was fal se and / or m sl eadi ng when nade ..

Amended Conplaint at pp. 5 - 7.

I understand these all egations to plead a cause of action
based on breach of warranty and breach of contract caused by
InaComis alleged msrepresentations regarding its business and
financial condition. Rule 8(a) therefore applies. Under its
i beral notice pleading standard, "a cl ai mant ' does not have to set
out in detail the facts upon which the claimfor relief is based,
but nmust nerely provide a statenent sufficient to put the opposing

party on notice of the claim." Foulk v. Donjon Marine Co., 144

F.3d 252, 256 (3d Cir. 1998)(citation omtted). 1| find the Arended
Compl ai nt satisfies this standard.

Assum ng, arguendo, that the two counts trigger Rule
9(b), I find TWMs conplaint adequate. Rule 9(b) requires

plaintiffs to plead wth particularity the circunstances of the

alleged fraud to place the defendants on notice of the precise

m sconduct with which they are charged. Seville, 742 F.2d at 791.
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TWP sufficiently pleads the circunstances surrounding |naCom s
m srepresentations relating to the sale of the Division. TMP
incorporates into the Amended Conplaint both the Asset Purchase
Agreement and the Staffing Agreenent. It identifies the specific
warranti es whi ch I naCom al | egedly breached and t he manner in which
it did so. Finally, TMP identifies at |east one key I|naCom
enpl oyee, Jonathan Wellman, as the party responsible for the
m srepresentations that are the basis of TMP s claim Amended
Compl aint at 19 37- 40.

InaComis <claim that it has no neans of readily
ascertaining the underlying facts and that it is therefore unable
to neani ngfully determ ne whether to admt or deny the allegations
i s unfounded. The purpose of Rule 9(b) is to provide notice and
to prevent false or unsubstantiated charges. Seville, 742 F.2d at
791. InaComdoes not assert the Amended Conplaint fails to provide
notice or that it is based on false or unsubstantiated charges.
I nstead, I naCom essentially argues it is unable to ascertain the
all eged facts because of its chapter 11 filing and I|naConis
personnel attrition. InaCom s inability to ascertain the rel evant
facts, therefore, is not due to a defect in TV s pleading. | find
that the Anended Conpl aint provi des adequate notice to | naCom of
the allegations against it and the factual bases of the
al | egati ons.

Wth regard to InaComis concern that the substanti al
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turnover of its staff post-petition prevents it from answering
TMP's conplaint in good faith, it seens to ne this is an issue that
the parties can resol ve through discovery. Wthout suggesting how
the parties should proceed, | believe appropriately phrased
interrogatories will elucidate the facts about which I naComcl ai s
| ack of know edge. It is perhaps true that the change i n personnel
may be a problemfor both parties if neither can identify or |ocate
the responsi ble participants. But it strikes ne as inequitable to
require TMP to plead with nore specificity facts that nay have been
conceal ed by InaComis agents or which were particularly within
I naCom s know edge (e.g., InaCom s true financial condition at the

time it entered into the Asset Purchase Agreenent).

CONCLUSI ON
For the reasons stated above, | deny InaConis notion to
di sm ss the Anended Conpl aint. | find TMP s allegations do not

pl ead fraud of the kind that renders the pleading subject to Rule
9(b). Moreover, | am satisfied that the allegations plead with

particularity any fraud that does underlie the state | aw cl ai ns.
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ORDER

For the reasons set forth in the Court's Menorandum
Qpinion of this date, the notion (Doc. # 5) by debtor and
defendant, InaCom Corp. ("InaConf) to dismiss plaintiff's
conplaint for failure to plead fraud with particularity under

Fed. R Cv.P. 9(b) and Fed.R Civ.P. 12(b)(6) is DEN ED.

s/ Peter J. Wl sh
Peter J. Wal sh
Uni ted States Bankruptcy Judge

Dat e: August 7, 2001



