UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

PETER J. WALSH 824 MARKET STREET
CHIEF JUDGE WILMINGTON, DE 19801
(302) 252-2925

July 28, 2000

Ms. Jane A. Fronhei ser
329 Arnstrong Lane
Montery, TN 38574

Henry A. Hei man, Esq.
702 King Street
Suite 600

P. O Box 1675

W | m ngton, DE 19801

RE: Jane A. Fronheiser vs. Janmes V. Papi
Adversary No. A-98-288

Dear Ms. Fronheiser and M. Hei man:

Before the Court in this adversary proceeding is the
anended conplaint (the “Conplaint”)(Doc. # 7) of Jane A Fronhei ser
(“Fronhei ser”) seeking a determnation, pursuant to 8 523(a)(15) of
t he Bankruptcy Code,l that an obligation incurred by her fornmer
spouse, Janes V. Papi (“Papi”), pursuant to a series of court
orders arising fromthe divorce proceedi ngs between Fronhei ser and

Papi, is non-di schargeabl e.2 For the reasons discussed bel ow, |

Unless otherwise indicated, all referencesto “§  ” are to a section of the
Bankruptcy Code, 11 U.S.C. § 101 et. seq.

2

Fronheiser originally sought relief pursuant to 8§ 523(a)(5) which provides:
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find that Papi’s obligation is dischargeable pursuant to 8
523(a) (15) (A) and (B).
FACTS

This adversary proceeding arises from Papi’s Chapter 7
filing of March 19, 1998 but has as its factual origin the divorce
of Fronheiser and Papi in January 1992. In addition to various
marital and child support orders which are not at issue in the
present matter, on January 8, 1993, the parties entered a property
division stipulation (the “Stipulation”) by which Papi was to pay
Fronhei ser $20,000 that represented Fronheiser’s interest in the
marital home (the “Marital Honme”) |ocated at 1306 Lore Avenue in

Cordon Heights. If Papi were unwilling or unable to pay Fronheiser

t he $20, 000, the Marital Home was to be sold according to court-

@ A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of thistitle does not discharge an individual debtor from
any debt—

(5) to a spouse, former spouse, or child of the debtor, for
alimony to, maintenance for, or support of such spouse or child, in
connection with a separation agreement, divorce decree or other
order of acourt of record, determination made in accordance with
State or territorial law by a governmental unit, or property
settlement agreement . . .

11 U.S.C. 8§ 523. However, upon determination that the provisions
of this particular subsection were inapplicable to the claim in
dispute, and in light of Fronheiser’s pro se status, Fronheiser was
allowed to amend her complaint to seek relief under the more-
appropriate subsection, § 523(a)(15).
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prescri bed procedures and Fronheiser was to be paid her $20, 000
fromthe proceeds of the sale.

The funds were not paid to Fronheiser by Papi and the
Marital Honme was, therefore, sold on Mirch 31, 1994 for
$119, 500. 00. However, the Marital Honme was sold subject to two
out st andi ng nortgages totaling approxi mately $37,652, an undi sput ed
debt owed to Fronheiser’s parents of $30,650, and three Iliens
i nposed by the Internal Revenue Service for delinquent personal and
busi ness i ncone taxes owed by Papi for tax years 1990, 1991, and
1992 totaling approxi mately $23,231. After other relevant taxes
and charges associated with the sale were deducted from the
proceeds, all that was realized fromthe sale of the Marital Hone
was $10,928 all of which was paid to Fronheiser. The resultant
short fall in Papi’s $20,000 obligation to Fronhei ser pursuant to
the terms of the Stipulation was $9, 072.

Papi nmade no additional paynents to Fronheiser in
satisfaction of the Stipulation. By a Famly Court enforcenent
order of April 13, 1994, Papi was found to be in contenpt and
ordered to pay the remainder of his property division obligation to
Fronhei ser, $9, 072. Again, no paynents on the obligation were

forthcomng and, pursuant to a Famly Court order dated Novenber 4,

1994, Papi was ordered to pay Fronhei ser the outstandi ng bal ance of
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$9,072 at nine (9) percent interest comencing on August 1, 1994 at
a rate of $100 per week.

After persisting in his failure to satisfy his
out standi ng obligation to Fronhei ser, Papi was found in contenpt of
court and ordered to serve weekend commtnents in an adult
corrections facility, an order that the court later declined to
enforce. Neverthel ess, no paynents were nade on the $9, 072 debt.
Finally, on March 3, 1997, the Famly Court increased the interest
rate on the outstanding debt to ten (10) percent and authorized the
recording of the judgnent in any County in New Castle. However,
Papi again made no further paynents to Fronheiser.

On Decenber 29, 1997, Fronheiser took the first concrete
steps to enforce her judgnent against Papi, instituting a seizure
and sale of two of Papi’s vehicles, a 1995 Ford van and a 1968 Ford
pi ckup truck. The vehicles were inpounded and set for auction.
On March 19, 1998, claimng that the vehicles thus inpounded were
essential to his business operations, Papi opted to file for
Chapter 7 relief. The vehicles were apparently released from
i npound and returned to Papi .

Fronheiser initially sought relief from the automatic
stay so that she m ght pursue the sale of the inpounded vehicles.

She | ater abandoned this tact and instituted the present adversary

proceedi ng, seeking first to prevent discharge of Papi’s obligation
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to her under 8 523(a)(5) and later, in her anmended conpl ai nt, under
8 523(a)(15) so that she m ght pursue sone renedy at state law to
recei ve paynent of Papi’s |ong-outstanding obligation to her.
DI SCUSSI ON

Papi seeks discharge of his non-support narita
liability to Fronheiser through his Chapter 7 filing. Fronheiser
seeks to prevent discharge of her right to the paynent as ordered
by the Famly Court, pursuant to 8 523(a)(15) of the Bankruptcy
Code. Section 523 provides in relevant part:

(a) A discharge wunder section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt—

* * %

(15) not of the kind described in paragraph (5) that is
incurred by the debtor in the course of a divorce or
separation or in connection with a separation agreenent,
di vorce decree or other order of a court of record, a
determnation nmde in accordance wth State or
territorial law by a governnental unit unless—

(A) the debtor does not have the ability to
pay such debt frominconme or property of the
debt or not reasonably necessary to be expended
for the mai ntenance or support of the debtor
or a dependent of the debtor and, if the
debtor is engaged in a business, for the
paynment of expenditures necessary for the
continuation, preservation, and operation of
such busi ness; or

(B) discharging such debt would result in a
benefit to the debtor that outweighs the
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detrinental consequences to a spouse, forner

spouse, or child of the debtor.
11 U.S.C § 523(a). Al though there is a split of authority as to
who properly bears the burden of proof under § 523(a)(15), the
majority of courts that have considered this issue conclude that,
once a creditor-spouse has proved that the debt in question cones

within the definition of § 523(a)(15), a presunption of non-

di schargeability ari ses. See, e.qg., Ganble v. Ganble (In re

Ganble), 143 F.3d 223, 226 (5th Gr. 1998); Jodoin v. Samayoa (In

re Jodoin), 209 B.R 132, 139 (B.AP. 9th Cr. 1997); 1ln re

Kaczmar ski, 245 B.R 555, 562-63 (Bankr. N.D. 1ll. 2000); Busch v.

Busch (In re Busch), 226 B.R 710, 712-13 (Bankr. M D. Fla. 1998);

Perkins v. Perkins (In re Perkins), 221 B.R 186, 190 (Bankr. N. D

Chio 1998); Feldnman v. Feldman (In re Feldman), 220 B.R 138, 144

(Bankr. N.D. Ga. 1998); Wllians v. Wllianms (In re Wllians), 210

B.R 334, 346 (Bankr. D. Neb. 1997); Crossett v. Wndom (In re

W ndom, 207 B.R 1017, 1021 (Bankr. WD. Tenn. 1997); Shellem v.

Koons (In re Koons), 206 B.R 768, 772 (Bankr. E.D. Pa. 1997); ln

re Smther, 194 B.R 102, 106-07 (Bankr. WD. Ky. 1996). The

burden then shifts to the debtor to prove the applicability of one
of 8 523(a)(15)’'s two exceptions to non-dischargeability. See id.
That is, once a creditor-spouse nakes a prelimnary show ng that

the claimat issue arises froma divorce or separation proceedi ng
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and is intended as non-support-related paynent, a debtor may
nevertheless obtain a discharge of the obligation upon
denmonstrating (i) financial inability to neet the obligation or
(i1) that the benefit to the debtor to be derived from di scharge

out wei ghs the detrinental consequences to the creditor-spouse from

discharge. See id.; see also 11 U S.C. 8§ 523(a)(15). A debtor who
is able to satisfy either of these tests is deened to be entitled
to di scharge of the kind of debt enconpassed by § 523(a)(15). See
id. Exceptions to the dischargeability of debt are to be strictly
construed in favor of the debtor in keeping with the Code s general

policy of encouraging rehabilitation of debtors. See, e.qg., Inre

Jodoin, 209 B.R at 139; In re Kaczmarski, 245 B.R at 562; In re

Henrie, 235 B.R 113, 119 (Bankr. MD. Fla. 1999).

In applying 8 523(a)(15), courts are divided as to the
appropriate date at which to evaluate a debtor’s financial ability
to neet his or her non-support marital obligations. Wile at |east
one court opted to review a debtor’s financial condition at the

time of the filing of the 8 523(a)(15) conplaint, see, e.qg., H

v. HIll (Inre HIl), 184 B.R 750, 754 (Bankr. N.D. IIl. 1995),

and ot hers have chosen to examne a debtor’s financial condition at

the petition date, see, e.qg., Taylor v. Taylor (In re Taylor), 191

B.R 760, 765 (Bankr. N.D. Ill. 1996); Anthony v. Anthony (In re

Ant hony), 190 B.R 433, 438 (Bankr. N.D. Ala. 1995), the majority
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of courts have | ooked at a debtor’s financial status at the tine of

trial in making their 8 523(a)(15) determnations. See, e.qg., In re

Ganble, 143 F.3d at 226; In re Jodoin, 209 B.R at 139; In re

Henrie, 235 B.R at 120; In re Busch, 226 B.R at 713; In re

Perkins, 221 B.R at 190; In re Feldman, 220 B.R at 144; In re

Wllianms, 210 B.R at 347; In re Wndom 207 B.R at 1021; In re

Koons, 206 B.R at 773; In re Smther, 194 B.R at 106-07. Those

courts making 8 523(a)(15) determ nations based upon the debtor’s
financial condition at the tinme of trial do so to capture in their
cal culus the debtor’s changed financial circunstances fromthe tine
of the petition date including the benefit that m ght derive from
the debtor’s “fresh start” and other good and bad fortune that

m ght have befallen the parties. See In re Busch, 226 B.R at 713;

Fureigh v. Haney (In re Haney), 238 B.R 432, 435 (Bankr. E D. Ark.

1999); Dressler v. Dressler (In re Dressler), 194 B.R 290, 300

(Bankr. D.R 1. 1996). Additionally, many of those courts adopting
the tine-of-trial financial review opt for a nore-fluid, forward-
| ooki ng picture of the debtor’s financial condition, taking into
consideration not only a “snap shot” of debtor’s financial
condition at the tinme of trial but also the debtor’s future earning
potential as it pertains to the debtor’s ability to neet non-

support marital obligations going forward. See, e.qg., Findley v.

Findley (In re Findley), 245 B. R 526, 532 (Bankr. N.D. Ohio
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2000) ; M gneault v. Mgneault, 243 B.R 585,589 (Bankr. D.N H

1999); In re Haney, 238 B.R at 435; In re Wndom 207 B.R at

1021; In re Slover, 191 B.R 886, 892 (Bankr. E.D. la. 1996); In

re Smther, 194 B.R at 107-08. Those courts enploying this

f orwar d- | ooki ng perspective seek to avoid the possibility that a
debtor mght mani pulate his or her financial condition at any given
time to overenphasize an inability to neet his or her marita
obl i gations, thereby binding the parties to a decision based on
inconplete or inaccurate information because the court cannot
revisit the debtor’s financial circunstances after the concl usion
of the bankruptcy. See id.

Although | aminclined to follow the majority of courts
in making ny 8 523(a)(15) determ nation based upon Papi’s financi al
condition at the tinme of trial, the record before ne provides
limted basis for a forward-looking determnation of Debtor’s
financial condition. Papi’s earning potential has shown little
variation over the last few years and there is no basis to find a
i kel'i hood for significant change for better or worse in the
foreseeabl e future.

An inquiry under 8§ 523(a)(15)(A) into a debtor’s ability
to pay non-support marital obligations requires exanm nation of the
debtor’s financial condition and the ability to pay such debts

based sol el y upon consideration of the finances of the debtor; the
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non-debtor spouse’s finances are irrelevant. See, e.qg., In re

Haney, 238 B.R at 435. A nmgjority of courts utilize a “disposabl e
i ncome” test by which a court considers what funds a debtor has
available to pay the obligation after deducting for reasonable and

necessary expenses. See, e.q., Inre Wndom 207 B.R at 1021; In

re Jodoin, 209 B.R at 142; In re HIl, 184 B.R at 755. I n

applying the disposable incone test, the court nust focus on
whet her the debtor’s budgeted expenses are reasonabl e and necessary
to support and maintain the debtor or his legitinmte business
endeavors. See id.

Courts are given little guidance by the |anguage of 8§
523(a)(15)(A) and nust resort to the application of common sense to
determ ne what constitutes a debtor’s “reasonabl e and necessary’
expenses beyond which his or her incone mght go toward sati sfying
obligations under 8 523(a)(15)(A). Sone courts suggest a “totality

of the circunstances” approach. See, e.g., In re Arnstrong, 205

B.R at 391; Inre Smther, 194 B.R at 107; In re Dressler, 194

B.R at 300. At least one court has established a set of criteria

a court mght apply in making such a determ nation. See In re

Snmther, 194 B.R at 108. The court in ln re Smther sets forth

the follow ng test:

First, the Court wll have to determ ne the
ampunt of the debts which a Creditor is
seeking to have hel d nondi schargeabl e and the
repaynent terns and conditions of those debts.
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Second, the Court will have to calculate the
Debtor's current incone and the value and
nature of any property which the Debtor
retained after his bankruptcy filing.

Third, the Court will have to ascertain the
anount of reasonable and necessary expenses
whi ch the debtor nust incur for the support of
the Debtor, the Debtor's dependents and the
continuation, preservation and operation of
t he Debtor's business, if any.

Finally, the Court nust conpare the Debtor's
property and current income wth his
reasonable and necessary expenses to see
whet her the Debtor has the ability to pay
t hese obligations.
See id. at 108. O her courts have further refined the genera
approach to the di sposabl e incone analysis set forth by the court

inln re Smther to include such criteria as:

The presence of nore lucrative enploynent
opportunities which m ght enable the debtor
fully to satisfy hi s di vorce-rel ated
obl i gati on;

The extent to which the debtor's burden of
debt will be |l essened in the near term

The extent to which the debtor previously has
made a good faith effort toward satisfying the
debt in question;
Any evidence of probable changes in the
debtor's expenses.

See id.; Inre Wndom 207 B.R at 1021-22; In re Arnstrong, 205

B.R at 391; develand v. Ceveland (In re develand), 198 B.R

394, 397 (Bankr. N.D. Ga. # 1996). Applying the suggested criteria



Jane A. Fronhei ser
Henry A. Hei man, Esq.
Page 12
July 28, 2000
to the facts before ne, | arrive at the conclusion that Papi is
unabl e to neet his non-support marital obligations pursuant to the
Stipulation and is therefore entitled to a discharge of that debt
under 8 523(a)(15)(A.

It appears that the only significant debt Papi sought to

di scharge was the debt at issue, his non-support marital obligation

to Fronheiser. See In re Janmes V. Papi 98-644 PJW (March 19, 1998)

Statenent of Debtor’s Intentions (Doc.# 3)(stating Papi’s intention
to reaffirm his outstanding vehicle and nortgage obligations).
Papi has made no attenpt in his Chapter 7 case to discharge any
other of his significant obligations including his nortgage
paynments and the paynents still owed on the two vehicles still
subj ect to outstandi ng not es.> The trustee, appointed in Papi’s
Chapter 7 case filed a certification that Papi’s was a no asset
case because Papi had no equity value in any of his property

subject to secured obligations. See id. In re Janes V. Papi 98-644

PJW Report and Certification of Trustee in a No Asset Case, (Doc.

# 14); see also In re Janmes V. Papi 98-644 PJW Trustees Notice of

However, since the time of the hearing on this matter, motions seeking
relief from the automatic stay were subsequently granted as to the
mortgagee, United Companies Lending Corp. on March 29, 2000 to
commence foreclosure proceedings on Papi’ s house at 514 Lore Avenue
and as to the Ford Motor Credit Co. on April 3, 2000 to pursue
appropriate measures because of Papi’s default on a stipulated agreement
to satisfy his obligation on his 1995 Ford van. See In re JamesV. Papi 98-
644 PJW (March 19, 1998) (Doc. # 18) and (Doc. # 27).
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Abandonnent (Doc. # 15)(noting trustees abandonnment of Papi’s house
at 514 Lore Avenue because the property had no val ue beyond the
valid lien against the property). H s remaining unsecured
obligations, beside his obligation to Fronheiser, were delinguent
tax paynents, including penalties, owed to the Del aware Depart nent

of Revenue in the sum of $5,800. See In re Janes V. Papi 98-644

PJW Listing of Creditors (Doc.# 13). Thus, the only debt for
which discharge mght have a significant inpact on Papi’s
di sposabl e inconme is his debt to Fronheiser, the very debt he seeks
to discharge for his inability to pay. The paynent terns of this
obligation were last fixed by the Famly Court on March 3, 1997 at
$100 per nonth at 10% interest but were subsequently reduced to
j udgnent by Fronhei ser prepetition when she |evied agai nst two of
Papi ’ s vehi cl es and had those vehicles i npounded. As of the trial
date, Papi remained |liable to Fronheiser for $9,072.

Papi is a high-school educated general contractor who has
operated his business as a sole proprietorship for many years. See
Trans. at 23:22-25:28. He has no post-hi gh-school education or
career training. See id. at 25:9-17. Papi introduced evidence at
trial that his average annual inconme over the past eight years was
$16, 988 and over the past five years his average annual inconme was
approximately $12,000. See Exhibit 1, Papi’s Tax Returns for the

years 1990-97 inclusive (Ex. 1). In addition to his historically
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limted i ncone production, nothing in the record suggests that Papi
possesses the requisite skills or training to alter his earning
potential to any significant degree in the foreseeable future.
Papi has no discernable equitable interest in any real or
personal property. He owns four vehicles that, according to the
record before ne, either have little or no resale value or are
subj ect to outstanding obligations in excess of any resal e val ue:
a 1995 Ford van, used in Papi’s work, on which he currently owes
over $5,600 on an original $16,507 note; a 1992 Ford pickup truck,
used in Papi’s work, on which he currently owes nore than $6, 500 on
an original $12,040 note; an uninsured and idle 1968 Ford pickup,
sonetinmes pressed into service in Papi’s work, with mnimal or non-
exi stent resale value; and a 1989 Vol kswagen station wagon, driven
both for business and personal uses, for which Papi paid $1,000 in
1997 whi ch today has m nimal or non-existent resal e val ue.

Apparently, Papi owns no val uabl e personal property. See

Trans. at 18:21-19:5; 36:21-24; see also In re Janes V. Papi 98-644

PJW Schedul e B, Personal Property (Doc. # 3)(noting that Papi held
| ess than $1000 in personal property at the tine of filing for
bankruptcy relief). Papi’s bank statenents al so suggest that his
sol e bank account, that functions as both his personal and busi ness
accounts, held an average bal ance of $924 in 1999 and an average

bal ance of $859 for the twelve nonths preceding trial. See Exhibit
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5, Papi’s bank statenments (Ex. 5). Papi has no ot her bank account,
no stock funds, bond funds, retirement funds, or any such

i nvestnment securities. See Trans. at 29:11-20; 36:17-20; see al so

In re Janes V. Papi 98-644 PJW Schedul e B, Personal Property (Doc.

# 3).

Papi owns his residence in joint tenancy with his nother,
but Papi alone is obligated on the nortgage which calls for nonthly
paynents of approxi mately $863. See Exhibit 7, Papi Mrtgage and
Deed (Ex. 7); see also Trans. at 32:4-33:5. Just prior to the tine
of trial, the home was apprai sed at $94,000. See Trans. at 18: 16-
18. Papi’s outstanding obligation on the nortgage as of trial was
approxi mately $81, 000 plus penalties and |ate charges. See id. at
18:19-20. As noted above, in light of Papi’s continuing failure to
meet his nortgage obligations, the conpany holding the note on
Papi’s honme have been granted relief from stay to institute

foreclosure proceedings. See In re Janes V. Papi 98-644 PJW O der

for Relief fromStay, (Doc. # 18). Nothing in the record suggests
that Papi is hiding assets or holds any interest in property of any
significant, marketabl e val ue.

Papi introduced his budget as of the tine of trial that
suggests that, while his average annual inconme is approximtely
$12,000, his nmonthly expenses total nore than $3,400, including

both his personal and busi ness expenses. See Ex.1 and Exhibit 4,
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Papi’s Monthly Budget (Ex. 4); see also Trans. at 28:1-3. Papi’s

nmont hl y budget provi des:

Mor t gage $863. 34
El ectric 200. 00
Wat er / sewer 20. 00
Phone 30. 00
Cell Phone 55. 00
Gar bage 16. 00
Cabl e 42.00
Hone mai nt enance 50. 00
Food 400. 00
Cl ot hi ng 100. 00
Laundry 15. 00
Medi cal / dent al 50. 00
Transportation(gas/ maint.) 300. 00
Recreation/ entertai nment 20. 00
Li fe 1 nsurance 32.00
Aut 0 i nsurance 400. 00
Aut o paynents 561. 00
Chil d support 269. 00
TOTAL $3, 423. 34
See Ex. 4. The budget reflects Papi’s business and personal

expenses and those incurred in providing support for his teenaged
son who, although recently departed for college, still requires
sonme support fromhis father. See Trans. at 34:3-15. Al though one
m ght question the anount of sone of the expenses listed, nothing
in Papi’s budget suggests that he is carrying any unreasonabl e or
unnecessary expenses since his budget includes work-related
expenses and expenses for support of a teenaged son.

A review of Papi’s income and expenses shows that Papi
has no remaining disposable income from which to nake the non-

support marital paynents to Fronheiser. |In fact, Papi appears to
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live on the very margins of sustainable financial viability and it
seens clear that forcing himto neet his obligation to Fronheiser
coul d underm ne an al ready-tenuous financial reality. This sense
of financial peril is reinforced by the recent orders entered in
Papi’s Chapter 7 case granting relief fromstay to Papi’s nortgagee
and vehicle financer to nove agai nst Papi’s honme and principle work
vehicle. Particularly as in the present matter in which Fronheiser
seeks to enforce her judgnent against Papi by seizing and
auctioning off two vehicles in which Papi has no val uabl e interest
and that Papi clains he needs for his already-nmarginal business
enterprise, it seens that conpelling Papi to neet the obligation in
di spute stretches beyond reasonableness Debtor’s financia
viability. Based on all of the evidence and testinony before ne,
it is clear that Papi sinply does not have the disposable incone or
assets to neet his obligation to Fronheiser.

Nor do I find that any of the other criteria suggested
for application in a 8 523(a)(15)(A) analysis alter ny assessnent
of Papi’s ability to pay. | do not believe that Papi has a
realistic opportunity to secure nore lucrative enploynent
opportunities which mght enable him to fully satisfy his

obligation to Fronheiser. Papi is a contractor of apparently

limted skill and industry and | ooks likely to remain so. Further,
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nothing in the record suggests that Papi’s financial burden of debt
will be | essened to any significant extent in the near term

There is also little if any evidence of probabl e changes
in Papi’s expenses. Aside fromhis son noving off to coll ege, Pap
appears to be in the sane tenuous position, clinging to a marginal
financial existence with little disposable income and no legitimte
prospects of future beneficial change.

A determ nation pursuant to 8 523(a)(15)(A) that a debtor
is unable to pay his or her non-support marital obligation is
sufficient to obtain discharge of that obligation and mnakes
unnecessary an analysis under 8 523(a)(15)(B)’s balancing test.
However, as discussed below, | find that a nore conpelling basis
exists for a discharge of the obligation under the test specified
in 8 523(a)(15)(B)

Unli ke the test under § 523(a)(15)(A), analysis under 8§
523(a)(15)(B) requires that the court nmake a direct conpari son of
the standards of living of the forner spouses, both the debtor-
spouse and the creditor-spouse, in an effort to determ ne which of
the two woul d suffer greater hardshi p dependi ng on whet her the non-

support marital obligation was deened dischargeable or non-

di schargeable. See, e.qg., In re Wndom 207 B.R at 1023; In re

Arnmstrong, 205 B.R at 393; In re Smther, 194 B.R at 111. | f

the court determ nes that the debtor’s standard of |iving, absent
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di scharge, is equal to or greater than the creditor-spouse’s

standard of living, the debt shoul d be held non-di schargeabl e.

See

f al

id. However, if the debtor’'s standard of living wll
materially below the creditor-spouse’s standard of |iving absent
di scharge, the debt should be discharged. See id. Courts have set
forth a list of factors to be considered in a 8 523(a)(15)(B)
anal ysi s:

1. The amount of debt involved, including al
paynment terns;

2. The current incone of the debtor, objecting
creditor and their respective spouses;

3. The current expenses of the debtor,
objecting <creditor and their respective
spouses;

4. The current assets, including exenpt assets
of the debtor, objecting creditor and their
respective spouses;

5. The current liabilities, excluding those
di scharged by the debtor's bankruptcy, of the
debt or, obj ecting creditor and their

respective spouses;

6. The health, job skills, training, age and
education of the debtor, objecting creditor
and their respective spouses;

7. The dependents of the debtor, objecting
creditor and their respective spouses, their
ages and any special needs which they my
have;

8. Any changes in the financial conditions of
the debtor and the objecting creditor which
may have occurred since the entry of the
di vorce decree;
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9. The amount of debt which has been or wll
be di scharged in the debtor's bankruptcy;

10. Wiether the objecting creditor is eligible
for relief under the Bankruptcy Code; and

11. \Whether the parties have acted in good
faith in the filing of the bankruptcy and the
litigation of the 11 US C S 523(a)(15)
I ssues.

See, e.qg., Inre Smther, 194 B.R at 111 (noting that this |ist of

factors is by no neans exclusive and the 8§ 523(a)(15)(B) bal anci ng
test has to be perforned on a case by case basis).

Application of the suggested factors to the matter before
me points toward the appropriateness of discharge. The anmount of
debt involved is $9,072 to be paid in nonthly installnments of $100
at 10%interest and now enforceabl e by Fronheiser’s |evying agai nst
two of Papi’s vehicles. As noted above, Papi cannot nake the
paynents from di sposable incone and the seizing of his vehicles
will cripple his financial viability and provide no benefit to
Fronhei ser. One vehicle, the 1968 Ford van, has little or no
resal e value; the other, the 1992 Ford pickup truck, is subject to
avalid lien held by the Ford Motor Credit Co. beyond any interest
Papi mght have in the vehicle. Thus, allow ng Fronheiser to
pursue her state court renedy would result in harmto Papi and no

appreci able financial gain to Fronheiser.
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As noted above, Papi has, in effect, negative incone as
his expenses appear to consistently out pace his incone.
Fronhei ser, while not the recipient of a large incone, neverthel ess
makes approxi mately $24,000 in annual incone as reflected in her
tax returns for the tax years 1996 through 1998 inclusive. Wile
it is true that Fronheiser nmust also apply that incone to support
two children, she does receive $269 in nonthly support paynents
from Papi on which he is current. Additionally, Fronheiser |ives
in a three bedroom hone situated on five acres of land on which
there is no nortgage. See Trans. at 122:20-123:19. Fronhei ser
subnmitted a nonthly budget showi ng expenditures of $1,096. Wile
she failed to include certain expenses in the budget statenent

Fronhei ser acknow edged that her hastily drafted budget statenent

was not a neani ngful docunent. See id. at 142:17-143:11. |Included

in the nonthly budget is a $575 rental paynent. However,
Fronheiser testified that these “rent” paynents are nmade to
rei mburse her nother who paid for the land and the house in which
Fronhei ser and her children live. See id. at 143:13-16. Because
there is no nortgage on the property, Fronhei ser has no | ega
obligation to make these nonthly paynents to her nother. See id.
at 144:1-145:21. Moreover, the $575 nonthly figure was sinply
arrived at by Fronheiser and her nother as a figure Fronheiser

could afford based on her salary. See id. at 143:18-24. No matter
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how nobl e Fronheiser’s intention in repaying her nother’s kindness,
such voluntary paynents should not be factored into a party’s

expenses for a 8 523(a)(15)(B) analysis. See Mandancini v. Slygh

(Inre Slygh), 244 B.R 410, 416 (Bankr. N.D. Chi o 2000) (reasoni ng

t hat voluntary support paynments made on behalf of debtor’s adult
daught er woul d not be considered in determ ning debtor’s budget).
A balancing of the equities in neasuring relative inconmes and
expenses clearly suggests that Papi occupies nuch nore tenuous
financi al ground.

As not ed above, Papi has no assets and is in danger of
| osing any interest he mght have in his hone and primary vehicle.
Conversely, Fronheiser owns a honme on five acres of |and on which
there is no nortgage. Although both parties apparently live from
paycheck to paycheck, Fronheiser holds a significant |legally
cogni zabl e asset; Papi does not. Moreover, Papi has significant
l[iabilities and Fronhei ser appears to have none.

Whereas Papi appears to be a nmarginally skilled
contractor with limted training and education, Fronheiser has a
col | ege degree, having obtained a B.S. in nusic education from Wst
Chester University and having taken sone course work in pursuit of
her masters degree. See id. at 123:20-124:12. Fronhei ser is
currently enployed as a nusic teacher by the Putnam County School

District in Cookeville, Tennessee, a position she has held for
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several years. See id. at 124:16-23. She al so earns incone
pl ayi ng organ for her church and teaching bible studies to the
children in the congregation. See id. at 125:9-22. Bal ancing the
enpl oynent opportunities of the two parties, it seens clear that
Fronheiser is currently nore stable in her enploynent and enjoys
brighter enploynent prospects in the future than does Papi.
Neither party offered evidence that they suffered from any
outstanding health concerns that mght affect future enploynent
opportunities.

Fronhei ser may indeed live frugally while supporting the
two daughters with whom she lives. However, she seens to nmanage
her affairs in reasonabl e fashion and, as noted above, she receives
support paynents from Papi. Papi apparently provides sone
continuing support for his son who recently departed for coll ege.
Nei ther party appears overwhel ned by their support obligations and,
on bal ance, Papi appears to |ive under a greater burden by virtue
of his mandatory support paynents inposed by Fam |y Court order
Mor eover, whereas Fronheiser’s financial condition seens to have
i nproved since the couple’ s divorce, Papi at best has nmaintained
the status quo and in all probability has suffered reverses that
make his financial condition nore precarious than in 1994. Nor

does Fronheiser evidence any indication that her financial

situation is such that she herself mght seek relief in bankruptcy.
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| ndeed, Fronheiser admtted at trial that the real intended
beneficiaries of her action to secure paynent of this obligation
are her children and that she is capable of nmeking her own way
wi t hout receipt of these paynents. See id. at 154:7-155:10.
CONCLUSI ON

For the reasons stated above, | find that the obligations
incurred by Papi for the paynent to Fronheiser of a portion of
proceeds from the sale of certain marital property are
di schargeabl e pursuant to 8 523(a)(15)(A) and (B) of the Bankruptcy
Code.

Very truly yours,

Peter J. Wl sh



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 7
JAMES V. PAPI g Case No. 98-644-PJW
Debt or . g
)
JANE A. FRONHEI SER, g
Plaintiff, g
V. g Adv. Proc. No. A-98-288

JAVES V. PAPI, §
Def endant . g

JUDGMVENT ORDER

For the reasons set forth in the Court’s letter opinion
of this date, | find that the non-support obligation incurred by
James V. Papi for the paynent to Jane A Fronhei ser arising out of
the sale of certain marital property and the Famly Court orders
arising therefromare di schargeabl e pursuant to 8§ 523(a)(15)(A) and

(B) of the Bankruptcy Code, 11 U . S.C. 8 523(a)(15)(A) and (B)

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Date: July 28, 2000






