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WALSH, J.

Before the Court is the request (Doc. # 2355) of Dr. John
G Keene ("Keene"), Dr. Robert W Strauss ("Strauss"), and M. Marc
V. Weiner ("Weiner") (collectively, the "Claimants") for
approximately $1 million of "Additional Consideration”™ as an
adm ni strative expense. The Additional Consideration request
ari ses fromtwo agreenents governing C ai mants' prepetition sal e of
their business to FPA Medi cal Managenent, Inc. ("FPA"), now known
as APF Co., Inc. ("APF"). Cdainmants characterize the Additiona
Consi deration as i ncentive conpensation for services they rendered
post petition. For the reasons discussed below, I wll deny the
request. | find that the Additional Consideration is a deferred
paynment arrangenent for FPA's prepetition acquisition of C aimants'

busi ness and accordingly gives rise to a prepetition claim

BACKGROUND

Keene, Strauss and Wi ner owned and operated Emergency
Treatment Associates, Inc. ("ETA"). ETA provided outsourced
enmergency room nanagenent services for hospitals. To adm nister
the relationship with the hospitals, Keene and Strauss forned a
prof essi onal corporation ("PC') for each hospital with which they
wor ked. Each PC in turn entered into a contract with ETA under
whi ch ETA performed a variety of administrative services for the

PCs. Keene and Strauss were the sol e sharehol ders, directors and



officers of the PCs. Winer joined ETA in 1996.

In February 1998, Keene, Strauss and Winer sold ETA to
FPA and its affiliate, Sterling Healthcare Goup ("Sterling"). At
that tinme, FPA was a nationw de physician practice managenent
conmpany. Pursuant to the terns of the sale, ETA becane Sterling
ETA ("SETA"), an entity indirectly owed by FPA. The terns of the
nmerger and sale are set forth in the Agreenent and Pl an of Merger,
dat ed February 17, 1998 by and anong FPA Medi cal Managenent, Inc.,
ETA Acquisition Corp., Emergency Treatnent Associates, Inc. and
John G Keene, MD., Robert W Strauss, MD., and Marc V. Wi ner
("Merger Agreenent").® Doc. # 2208, Exh. C. In consideration for
the sale of ETAto FPA, C aimants received (1) cash, (2) shares of
FPA common stock and (3) the Additional Consideration as set forth
in Schedule 2.01. Merger Agreenent at 3, Article Il, §8 2.01(c).

As a condition of the Merger Agreement, SETA entered into
contracts with the PCs to provide the admnistrative services

previ ously provided by ETA ("Adm nistrative Services Agreenent").

The parties submtted the relevant contracts into
evidence during a previous hearing. See Transcript of
Proceedi ngs, Wednesday, June 16, 1999, In re FPA Medi cal
Mint., Ch. 11 Case No. 98-1596(PJW (Bankr. D. Del.)
(Doc. # 2265) at 37, 40, 43; Debtors' Menorandum of Law
i n Support of Cbjectionto Cl aimfor Paynent of Incentive
Conpensation...of...Keene...Strauss and. .. Wei ner
("Debtors' Menorandum of Law') (Doc. # 3569) at 9 n.7.
The agreenents are attached as exhibits to the
Decl aration of Robert W Strauss, MD., in Support of
bj ection of Poughkeepsie Related Parties to Proposed
Assunpti on and Assi gnment of Vari ous Executory Contracts.
Doc. # 2208, Exhs. A, B and C The parties do not
di spute their authenticity.
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SETA also entered into three year enploynent agreenments wth
Strauss, Keene and Weiner ("Enploynent Agreenents”) under which

each received, inter alia, a base annual salary of $126,500. Doc.

# 2208, Exh. A. SETA enpl oyed Strauss and Keene as Regi onal Medi cal
Directors and Winer as its Regional Vice President. Apart from
m nor differences not rel evant here, the Enpl oynment Agreenents are
i denti cal .

Several nonths after the consummati on of the ETA sale,
commencing July 19, 1998, FPA and its affiliates, including SETA
(collectively, the "Debtors"), filed voluntary petitions for
chapter 11 relief. During the chapter 11 proceedi ngs, the Debtors
proposed to sell substantially all of their operations to Coastal
Physician G oup, Inc. ("Coastal"). As part of the sale to Coastal,
Debtors intended to assune and assign the Adm nistrative Services
Agreenent and the three Enpl oynent Agreenents but had intended to
reject the Merger Agreenent. Strauss, Keene and Wi ner objected.

On June 14 and 16, 1999, | held a hearing on the
assunption and assi gnment of the di sputed contracts. I rul ed that
the Enploynment Agreenments and the Merger Agreenent were so
I ntegrated that an assunption of the Enpl oynent Agreenent coul d not
be affected absent an assunption of the Merger Agreenent under 8§
365(a). See Transcript of Proceedi ngs, Wednesday, June 16, 1999, In
re FPA Medical Mgnt., Ch. 11 Case No. 98-1596(PJW (Bankr. D. Del.)

("June 1999 Hearing Transcript")(Doc. # 2265) at 24; Oder on
bj ection of Poughkeepsie Related Parties to the Debtors’

Assunption and Assignnment of Certain Executory Contracts to the
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Pur chaser under 11 U S.C § 365 ("Oder on Executory
Contracts")(Doc. # 2815) at 2, § 2. | did not rule on any of the
remai ning issues wunder either the Merger Agreenment or the
Enpl oyment Agreenents.? Order on Executory Contracts at 2-3, § 2.
| did, however, authorize the Debtors to assune and
assign the Adm nistrative Services Agreenents. June 1999 Hearing
Transcript at 218; Order on Executory Contracts at 3, 1 3. As a
result, Debtors rejected the Enpl oynent Agreenents and the Merger
Agreenent. Order on Executory Contracts at 2-3, {1 2. Under the
Debtors' confirnmed chapter 11 plan, rejection of the Enploynent
Agreenments and the Merger Agreenent was effective as of July 8,
1999, the effective date of the plan. Strauss, Keene and Wi ner
wor ked until this tinme and apparently received the base salaries in
t heir Enpl oynment Agreenents.
Strauss, Keene and Wi ner each filed a proof of claimin
Debt ors' bankruptcy based on their Enploynment Agreenents and the
Merger Agreenent. On July 23, 1999, Cainmants filed the present

request for "incentive conpensation"” as an adm nistrative expense

Accordingly, | disagreewith Cl aimants' characteri zation of ny
ruling as a finding that the "incentive conpensati on schedul e
was an integrated part of the consideration for the services
of Keene, Strauss and Wi ner under their respective enpl oynent
agreenents."” Caimnts' Menorandumof Law at 2. As ny O der
on Executory Contracts nekes clear, | expressly limted ny
ruling on the subject of the Merger Agreenent and the
Enmpl oynment Agreenment to their integration for purposes of
assignability under 8§ 365. | made no related findings on
their substance or the effect of integration on the terns of
the contracts thensel ves. For this sanme reason, | al so reject
Cl ai mant s’ i mplication that Debtors are seeking to
collaterally attack my June 16, 1999 ruli ng.
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prem sed on Schedule 2.01 of the Merger Agreenment. According to
Cl ai mants, Schedule 2.01 is additional consideration in the nature
of a performance-based enpl oynment conpensati on whi ch t hey bar gai ned
for as part of the ETA sale. They state the Schedul e 2. 01 benefits
were intended to offset their assent to a | ower annual salary in
t heir Enpl oynent Agreenents. They maintain that Schedule 2.01
reflects "an agreenent to pay to Keene, Strauss and Wi ner
i ncentive conpensation based on an EBI TDA® fornmul a. The EBI TDA
formula reflected negotiated and nutually agreed earning targets
which the Cdainmants would seek to achieve through their going
forward services.” Claimfor Paynent of Incentive Conpensation as
Adm ni strative Expense and Subst anti al Contri bution
("Adm nistrative Expense Cainm)(Doc. # 2355) at 2, | 2.

G aimants insist they worked for SETAin reliance on the
possibility of earning the "incentive conpensation” and that they
reached the EBI TDA targets set forth in Schedule 2.01. Menorandum
of Law of Dr. John G Keene, Dr. Robert W Strauss, and M. Marc V.
Weiner ("Cainmants' Menorandum of Law')(Doc. # 3621) at 2, T 2.
Claimants state they not only expanded the businesses of the PCs,
but also generated a new hospital contract and played a |eading
role in collecting nore than $11 nmillion in Medicare receivables,
all for the benefit of the Debtors. 1d. at 3-4.

I n response, Debtors argue that Schedule 2.01 is neither

Schedul e 2.01 defines EBITDA as "earnings, before interest,
depreciation, anortization and taxes." Doc. # 2208, Exh. C at
Schedul e 2.01-1.
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sal ary nor an enpl oynment bonus.* Rather, Debtors say it is sinply
a deferred install ment of the purchase price FPA paid Cainants for
ETA. Accordingly, Debtors nmaintain Caimants have no nore than a
prepetition claim against Debtors' bankruptcy estate. Debt or s’
Menor andum of Law at 2.

Alternatively, Debtors argue that even if C ai mants have
some formof adm ni strative claimfor consideration still due under
t he Merger Agreenment, Cl aimants' request i s unreasonabl e and shoul d
be di sall owed or reduced. 1d. at 2-3. Debtors state they al ready
conpensated C ai mants for postpetition services by paying salaries
that Debtors maintain exceed conpensation to other enployees for
simlar services. Debtors also enphasize that C ai mants received
$5.5 mllion prepetition in consideration for their sale of ETAto
FPA and that additional conpensation is unreasonable, especially
given that the anount requested exceeds SETA s entire annual
earnings. Id. Finally, Debtors argue that the clains should be

equi tabl y subordi nated under § 510(c)® or denied outright under §

4
Debtors submtted a nenorandum of law in support of their
objection to Caimants' request. Doc. # 3569. Debtors subm't
the sanme docunent in support of the conplaint in their
adversary proceeding against Strauss, Keene and Wi ner.
See APF Co. and Sterling Energency Treatnent Assoc. v. Keene
(In re APF Co.), Ch. 11 Case No. 98-1596, Adv. No. 00-413
(Bankr. D. Del.). Debtors' conplaint alleges wllful and
I ntentional violations of the automatic stay; conversion of
estate property; breach of fiduciary duty; and unjust
enrichment. The conplaint also seeks a declaratory judgnent
disallowng daimnts' admnistrative expense claim or
subordi nating the request under 11 U.S.C. § 510(c).

5

Unl ess otherwi se indicated, all references to "8 "are to a

section of the Bankruptcy Code, 11 U S.C. 8§ 101 et. seaq.
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502(d) based on Caimants' alleged postpetition nalfeasance and
m sappropriation of Debtors' funds.

DI SCUSSI ON

Thi s di spute hinges on construction of Schedule 2.01 of
the Merger Agreenent. If Schedule 2.01 is essentially a bonus
provi si on earned postpetition, as C ai mants assert, then they have
a strong argunent that their claimis entitled to adm nistrative
expense priority. Under 8§ 503(b)(1)(A) admi nistrative expenses
i nclude "the actual, necessary costs and expenses of preserving the
estate, including wages, salaries, or comm ssions for services
rendered after the conmencenent of the case."® 11 U S.C 8

503(b)(1)(A); Inre Roth Anerican, Inc., 975 F. 2d 949, 958 (3d Cir.

1992) (vacati on and severance pay entitled to adm nistrative expense
priority to extent benefits were earned by services rendered

post petition); accord Isaac v. Tenmex Enerqgy, Inc. (In re Amarex,

Inc.), 853 F.2d 1526, 1531-32 (10th Cir. 1988)(bonus due under
enpl oynent agreenent entitled to admnistrative priority to the
extent earned postpetition).

On the other hand, if Schedule 2.01 of the Merger
Agreenment is deferred consideration for FPA' s prepetition
acquisition of Cainmnts' business, then the obligation is a
prepetition claimeven if paynent canme due postpetition. The fact

t hat paynents under a contract conme due after the bankruptcy filing

Section 507(a)(1) affords first priority to "administrative
expenses allowed under section 503(b) of this title..." 11
US C 8§ 507(a)(1).
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does not alter the conclusion that the paynents are prepetition

obligations. Stewart Foods, Inc. v. Broecker (In re Stewart Foods,

Inc.), 64 F.3d 141, 146 (4th Cr. 1995); Chiasson v. J. lLouis

Mat herne & Assoc. (Inre Oxford Mgnt.), 4 F.3d 1329, 1335 n.7 (5th

Cr. 1993) ("Aclaimis not rendered a post-petition claimsinply
by the fact that tinme for paynment is triggered by an event that

happens after the filing of the petition"); United States v. Gerth,

991 F. 2d 1428, 1433 (8th G r. 1993)("[ D] ependency on a postpetition
event does not prevent a debt fromarising prepetition").
Principles of contract interpretation govern the
construction of the rel evant docunents. Neither party argues that
the Additional Consideration provisions of the contracts are
anbi guous. Whiere the contracts are unanbiguous, discerning

contractual intent presents a question of |aw In re Barclay

Indus., 736 F.2d 75, 78 n.3 (3d Cir. 1984) quoting Landtect Corp.

v. State Mut. Life Assurance Co., 605 F.2d 75, 79 (3d Cr. 1979).

The Merger Agreenent unanbi guously sets forth the three
el ements FPA paid as consideration for ETA's stock: (1) cash; (2)
FPA stock; and (3) "Additional Consideration” as spelled out in
Schedul e 2.01

(c) Merger Consideration for Conpany [ ETA] Common St ock.

FPA shall deliver to the Selling Shareholders in
consideration for all the issued and outstanding shares
of Conpany [ ETA] Common Stock (i) cash in the anmount of
Two MIllion Five Hundred Sixty Thousand Dollars
(%$2,560,000); (ii) a nunber of shares of the commobn stock
. . . of FPA . . . equal to Two MIlion Five Hundred
Si xty Thousand Dol | ars ($2, 560, 000) [ based on a fornul a] .

.; and (iii) a certain Additional Consideration, if
any, payable upon the terns and conditions set forth in
Schedule 2.01. . . . Subparagraphs (i), (ii) and (iii)
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are referred to collectively herein as the "Merger
Consi deration" and subparagraphs (i) and (ii) are
referred to collectively herein as the "Initial Merger
Consi deration.”

Merger Agreenent, Article Il, 8 2.01(c) at 3(enphasis
added) .

Schedul e 2. 01 provi des:

| f the Surviving Corporation achi eves, during each of the
first, second and third twelve nonth periods follow ng
the Cdosing Date (each a "Measurenment Period"), the
targeted earnings, bef ore depreciation, i nt erest,
anortization and taxes (the "Targeted EBIDTA") for such
Measurenent Period as set forth herein, the Selling
Shar ehol ders and t he Qpti onhol der shall have the right to
receive from FPA additional consideration in the
aggregate anmount of Two MIlion N ne Hundred Dollars
(%2, 900, 000) (t he "Addi ti onal Consideration")(allocatedin
accordance with Schedule 7.03(j) attached hereto).?

In any Measurenent Period in which Additional

Consi deration is earned, FPA shall pay such Additiona

Paynment no | ater than twenty (20) busi ness days after the
delivery of the Final Income Statenent for such
Measur enent Peri od. The paynent of each Additional

Payment, if any, shall be conprised of 50% shares of FPA
Conmon St ock and 50% cash

Merger Agreenent, Sch. 2 at 2.01-1 - 2.01-2.

These provisions establish that C aimnts sold ETA for
$8.02 million as follows: aninitial consideration of $5.12 mllion
payabl e i n cash and FPA st ock, and additional consideration of $2.9

mllion payable over three years if the business perforned at the

Schedul e 7.03(j) al l ocates distribution of the Additi onal
Consi derati on between Strauss, Keene and Wi ner.
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targeted EBI TDA | evel
Schedule 2.01 strikes ne as a standard variati on of an

ear nout agreenent.?® By its ternms, it sets forth additional

consideration for FPA s purchase of ETA. It is an installnent of

t he purchase price, paynent of which is conditioned on the future
profitability of the business. |f the buyer goes into bankruptcy
as it did here, the consideration not received up front becones
part of the sellers' prepetition claimfor damages. | have seen
any nunber of situations where a prepetition seller's earnout
entitlements are adversely inpacted by the buyer's bankruptcy.

By way of anal ogy, the situation in which Clainmants find
thenselves is simlar to one in which a seller in a prepetition
nerger takes a pronissory note payable over tine. I f the buyer
files bankruptcy before expiration of the note's term the
remai ni ng install ment paynents becone a prepetition claimeven if
the install ment paynents conme due postpetition. "The character of
aclaimis not transfornmed fromprepetition to postpetition sinply
because it is contingent, wunliquidated or unmatured when the

debtor's petition is filed." Braniff Airways, Inc. v. Exxon Co.,

US. A, 814 F.2d 1030, 1036 (5th Cr. 1987) quoting with approval

In re Morristown Lincoln-Mercury, Inc., 42 B.R 413, 418 (Bankr.

E.D. Tenn. 1984). The fact that Caimants' contracts were

An earnout agreenent is one for the sale of a busi ness whereby
t he buyer first pays an agreed anount up front and | eaves the
final purchase price to be determ ned by the future profits of
t he business. Usually, the seller hel ps nanage the business
for a period after the sale. BLack' s LawDi crionary 526 (7t h ed.
1999).
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executory does not change this result. Under 8 365(g), Debtors’
rejection of an executory contract is deenmed a prepetition breach
and gives rise to a prepetition claim

My finding that Schedule 2.01 is deferred paynent of
ETA's purchase price is supported by the fact that the targeted
EBI TDA remai ns essentially unchanged over the three year period and
that the Additional Consideration is fixed at $2.9 million. This
I s consistent with an earnout provision, under whi ch paynent of the
final purchase price of a business is contingent on the business
mai nt ai ni ng targeted earnings after the sale. It is inconsistent,
however, with an incentive earning arrangenent that rewards an
enpl oyee in proportion to the enployee's performance or profit
achi eved.

To illustrate, SETA had to realize an EBITDA of
$1,012,000 during the first Measurement Period for Cainmants to
receive Additional Consideration of $966,667. Merger Agreenent,
Schedul e 2.01. SETA had to realize an EBI TDA of $1, 164, 000 duri ng
t he second Measurenent Period for Caimants to receive the second
instal |l ment of Additional Consideration of $966,667. Id. Thus, as
Debtors point out, "for generating $284,000 in increased earnings
over two years (or, double-counting the first year increase in
profitability the second year, $416,000), the [Cainmants] would in
return receive over $1.9 million from SETA." Debtors' Menorandum
of Law at 7. Conversely, had the Cainmants generated $ 10 nmillion
I n increased earnings over two years, they still would have been

entitled to only approximately $1.9 million. Thus, contrary to what
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one woul d expect froman "incentive conpensation" provision, there
is no apparent relationship between the level of daimnts'
performance and the Additional Consideration to which they becone
entitled in Schedule 2.01.

Claimants' reliance on ny prior ruling that the Merger
Agr eenment and Enpl oynent Agreenents are integrated for purposes of
§ 365(a) does not aid their position. The integration of the two
agreenents does not transform the Additional Consideration into
wages or "incentive conpensation” any nore thanit alters the other
two fornms of consideration Caimants received for the sale of ETA
to FPA. In fact, at the June 19, 1999 hearing, | indicated that
the earnout provision in the Merger Agreenent mi ght not be paid if
the Enploynent Agreenment is rejected. June 19, 1999 Hearing
Transcript, p. 220.

But the clearest indication that Schedule 2.01 is
deferred paynment of ETA' s purchase price is that the Enpl oynent
Agreenment itself does not treat the Additional Consideration as
conpensation. The conpensation clause of the Enpl oynent Agreenent
nowhere nentions, incorporates or refers to the Additional
Consi deration. It sinply provides:

3. Conpensation. For services rendered pursuant

to this Agreenent, Enpl oyee shall recei ve,

comencing on the Effective Date a base salary of

One Hundred Twenty-six Thousand Five Hundred

Dol lars ($126,500) per year payable in accordance

with the pay period policy established by the
Conpany fromtinme to tine.

Enpl oynent Agreenent, 8 3 at 1, Doc. # 2208, Exh. A

Nor does any ot her provision of the Enpl oynent Agreenent
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i ncorporate the Additional Consideration. The only reference to
Schedule 2.01 in the Enploynment Agreenent is in its termnation

provi si ons which provide in pertinent part:

(b) Termination by the Conpany . . . in the event of
Enpl oyee's disability. . . . If the Conpany terni nates
Enpl oyee's enploynent for Disability, Enployee shall
recei ve the conpensati on due and payabl e under Section 3
of this Agreement . . .; provided, however, that Enpl oyee
shall also be entitled to his share of Additional
Consi deration, as defined in Schedules 2.01 and 7. 03(1)
of the Merger Agreenent, during the balance of the Term?

(c) Enployee's Death. In the event of Enpl oyee's death,
the Conpany will have no further obligation under this
Agreenent as of the date of termi nation other than
conpensati on due and payable under Section 3 of this
Agreenment ...; provided, however, that Enployee shal
also be entitled to his share of Addi ti onal
Consi deration, as defined in Schedules 2.01 and 7.03(j)
of the Merger Agreenent, during the bal ance of the Term
whi ch amounts shall be paid to his estate.

(d) Termnation by the Conpany for any other reason

including (but not limted to) the insolvency, non-
renewal of the Term by the Conpany, bankruptecy,
di ssolution or liquidation of the Conpany. Upon such
term nation, Enployee shall receive: . . . (iii) within
14 days of term nation, a |unp sumpaynent equivalent to
his share of Additional Consideration, as defined in
Schedules 2.01 and 7.03(j) of the Merger Agreenent,
accel erated for the bal ance of the Term such Additi onal
Consi deration to be cal cul ated usi ng the assunpti on t hat
the Targeted EBI TDA (as defined in the Merger Agreenent)
is met for the current and, if applicable, future twelve
nonth period(s) of the Term

(e) Term nation by Enpl oyee upon default by the Conpany
of any of the terns of this Agreenent; . . . . Upon
such term nation, Enployee shall receive: . . . (ill)

The Enpl oynent Agreenents define "Tern as:

Term This Agreenent shall continue in full force and effect
for atermof three (3) years beginning on the Effective Date
[ February 17, 1998], unless sooner term nated pursuant to
Section 6 below (the "Terni).
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within 14 days of the date of termnation, a lunp sum
paynent equivalent to his share of the Additional
Consi deration, as defined in Schedules 2.01 and 7.03(j)
of the Merger Agreenent, accelerated for the bal ance of
the Term to be cal cul ated using the assunption that the
Targeted EBITDA is net for the current and, if
applicable, future twelve nonth period(s) of the Term

Enpl oyment Agreenent, 88 6(b)-(e), Doc. # 2208, Exh. A
(Wei ner’ s Enpl oynent Agreenent) at 3-4 (enphasis added).

These provisions entitled each of the Claimants to the
full Additional Considerationin Schedule 2.01 for the renai nder of
the three year enploynent termeven if their enploynent had been
termnated i nmedi ately foll owi ng commencenent of their enpl oynent,
for any of the four reasons specified. Thus, the Additional
Consideration clearly bears no relationship to Caimants
continuing work effort. This is apparent both fromthe paynent of
Addi ti onal Consideration in the event of the enpl oyee's disability

or death, and by the accel erated paynent based on the assunption

that the targeted EBI TDA is reached for all remaining neasurenent
periods in the event of termnation by SETA. Thus, if one of the
Claimants were term nated under subsection (d) or (e) a day after
hi s enpl oynent comrenced, he would be entitled to the accel erated
anount (three tines $393, 333.50 for Strauss and Keene and $180, 000
for Winer per Schedule 7.03(j)) of Additional Consideration
regardl ess of what the EBITDA is for any of those three peri ods.
The effect of the reference to Schedule 2.01 in the
Enmpl oynent Agreenents is sinply to protect Caimants' right to
future paynent for the sale of their business under the Merger
Agreenment. It preserves the benefit of Caimants' bargain under

the Merger Agreenment in case of early termnation, disability or
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death. The Enpl oynent Agreenent does not of itself establish an
obligation to pay Additional Consideration, either as a performance
bonus or "incentive conpensation.”

| do not give nmuch weight to O aimants' argument that
their postpetition perfornmance for the Debtors was solely in
reliance on the Additional Consideration and should be accorded
adm ni strative treatnent as substantial contribution. The services
Claimants rendered are consistent with their duties as executive
| evel enpl oyees, for which the Debtors conpensated Cl ai mants at an
annual salary of $126,500. Had the parties intended to include a
bonus incentive for enploynent, it seenms to ne they would have
i ncluded such a provision in the conpensation section of the
Enpl oynment Agreenent, rather than making the alleged "incentive
conpensati on" payable on the enployee's disability, death or
term nation.

Finally, the fact that Caimants chose to accept |ess
sal ary i n exchange for nore nerger consi deration does not alter the
| egal nature of Debtors' obligations under the agreenents.
Al though in hindsight Cdaimants may have chosen differently,
Schedule 2.01 remains part of the purchase price FPA paid
prepetition when it bought aimnts' business. It is not
conpensation for services rendered. As such, it gives rise to a
prepetition claim

CONCLUSI ON

For the reasons stated above, | deny Caimants' request

for paynent of the Additional Consideration in Schedule 2.01 of the
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Merger Agreenent as an adm nistrative expense. Schedule 2.01 is
not "incentive conpensation.” The unanbi guous terns of the Merger
Agreement establish that Schedule 2.01 is deferred consideration
for Debtors' prepetition acquisition of ETA and accordingly gives

rise to a prepetition claim



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

I n Re: Chapter 11

APF CO, et al., Case No. 98-1596 (PJW
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Debt or s. Jointly Adm nistered

ORDER

For the reasons set forth in the Court's nmenorandum
opinion of this date, it is hereby ordered that the Caim for
Payment of Incentive Conpensation as Adm nistrative Expense and

Substantial Contribution (Doc. # 2355) is DEN ED.

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Date: February 5, 2001



