UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: )
)

TWA | NC. POST CONFI RMATI ON )
ESTATE, )
)

Debt or s. )

)

TWA | NC. POST CONFI RVATI ON )
ESTATE, )
)

Plaintiff, )

)

V. )

)

MARSH USA I NC., et al. )
)

Def endant s. )

Chapter 11

Case No. 01-00056(PJW

)

Adv. Proc. No. 03-70143(PJW

VEMORANDUM OPI NI ON

Joseph J. Bodnar

Monzack and Monaco, P. A
1201 North Orange Street
Suite 400
W | m ngton, DE 19801
Margaret M Anderson
Jina L. Jonen

Ti ot hy S. McFadden
Lord, Bissell & Brook
115 South LaSalle Street
Chi cago, Illinois 60603

Attorneys for Defendants

United States Aviation
Underwriters, Inc., as Manager
of United States Aircraft

| nsurance Group; Those
Underwiters at Lloyd s, London
Subscri bing to Aviation Hul
Policy No. 509/ AW69599;

Al lianz Marine & Aviation France

f/ k/a Assurances Géneral es de
France Marine Aviation Transport;
d obal Aerospace, Inc.
West mi nster Aviation Insurance
Group; New York Marine and

Gregory W Werkhei ser
Morris, Nichols,
& Tunnel
1201 N. Market Street

P. O. Box 1347

W | mi ngton, DE 1989- 1347

Ar sht

Def endant
I nc.

Attorneys for
Mar sh USA,

Neil B. G assnan
Ashley B. Stitzer
The Bayard Firm

222 Del aware Avenue

Suite 900
P. O. Box 25130
W | m ngton, DE 19899

Alan M G ochal

Lynn A. Kohen

Tydi ngs & Rosenberg,
100 E. Pratt Street,
Fl oor

Bal ti nore,

26th
MD 21202

Attorneys for Hartford
Fire I nsurance Conpany

LLP



Gener al
Gener al
Ltd.

Thonmas
Lauri e

| nsurance Conpany;
i Worldw de Ins. Co.,
E. Dutton
M  Thor nton

Kirkland & Ellis

200 East
Chi cago,

Randol ph Drive
[11inois 60601

Laura Davi s Jones
James E. O Neil

M chael P. Mgliore

Pachul ski, Stang, Ziehl,
Young, Jones & Weintraub P.C
919 North Market Street

Suite 1600

W | m ngton, DE 19801

Co- Counsel for the Estate-
Plaintiff

Dat ed: January 20, 2004

Frederi ck B. Rosner
Jaspan Schl esinger
LLP

1201 N. Orange Street
Suite 1001
W | m ngt on,

Hof f man

DE 19801

Elliott M Kroll

Alan R Lyons
Herrick, Feinstein LLP
2 Park Avenue
New Yor k, NY 10016

Attorneys for Defendant
Generali France



WALSH, J.

This opinionis with respect to the notions to dism ss
(Doc. ## 9, 11, 15, 16, 17, 18, 32, 33, 39) filed by defendants
Marsh USA, Inc.; Allianz Marine & Aviation France f/k/a

Assurances GCenerales de France Marine Aviation Transport and

Assurance France Aviation; G obal Aerospace, Inc.; GCenerali
Wor | dwi de | nsurance Co., Ltd.; Hartford Fire Insurance Co.,;
LI oyd’s London Subscribing to Aviation Hull Policy No.

509/ AW69599; New York Marine & General I|nsurance Co.; United
States Aviation Underwiters, Inc.; and Westm nster Aviation
| nsurance Goup (“Defendants”). By its conplaint, the TWA Inc.
Post Confirmation Estate (“TWA") seeks to recover alleged
preferential transfers. For the reasons set forth below, the
Court will grant Defendants’ motions in part, and subject to
allowing TWA to file an anended conplaint within 30 days.
BACKGROUND

Marsh USA, Inc. (“Marsh”) was an i nsurance br oker/ agent
for Trans World Airlines, Inc. and its affiliates (“the
Debtors”) and it arranged for insurance coverage by the other
Def endants. Marsh woul d invoice the Debtors for the insurance
prem uns on an aggregated basis, the Debtors then paid Marsh by
a single check and Marsh forwarded the appropriate funds to the

i ndi vi dual insurance conpanies for the amunts owed on each of
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the policies. Apparently, Marsh would retain a portion of the
payments for agency conmm ssions. During the ninety days prior
to the petition date, Marsh received approximtely $2,000, 000
fromthe Debtors for policy prem uns and agency conmi SSi ons.

On January 10, 2001 the Debtors filed voluntary
petitions for relief in this Court under chapter 11 of title 11
of the United States Code, 11 U.S.C. 88 101 et. seq. (the
“Bankruptcy Code”).! In March 2001 substantially all of the
Debtors’ assets were sold to Anmerican Airlines, Inc. The
Debtors’ |iquidation plan was confirmed on June 14, 2002 and all
rights and assets of the Debtors were transferred to TWA.

On Novenber 22, 2002, TWA sent a letter to Marsh
demandi ng the paynment and/or turnover of $2,186,847.87 for the
al l eged preferential transfers. After not receiving a response

to its letter, TWA filed a conplaint pursuant to 88 547(b)? and

! Individual sections of the Bankruptcy Code will be
cited herein as “8§ ",

2 Section 547(b) provides:

(b) Except as provided in subsection (c) of this
section, the trustee may avoid any transfer of
an interest of the debtor in property--

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) made while the debtor was insolvent;
(4) made- -
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550 to avoid and recover “approximately two mllion dollars.”
(Doc. #1, T 18). The conplaint was filed on January 9, 2003,
the eve of the two-year statute of limtations. Defendants each
filed notions to dism ss on the grounds that the conplaint | acks
sufficient information to put Defendants on notice of a cause of
action.
DI SCUSSI ON
A. Conpl aint Sufficiency
Under the Federal Rules of Civil Procedure, Rule
12(b)(6), a defendant can nove to dism ss a conplaint on the
ground that the conplaint fails to state a claim upon which
relief my be granted. This Rule is made applicable to

adversary proceedings in a bankruptcy case pursuant to Rule

(A) on or within 90 days before the
date of the filing of the petition; or

(B) between 90 days and one year
before the date of the filing of the
petition, if such creditor at the tine
of such transfer was an insider; and

(5) that enables such creditor to receive
more than such creditor would receive if--

(A) the case were a case under chapter
7 of this title;

(B) the transfer had not been made; and

(C) such creditor received paynent of
such debt to the extent provided by
the provisions of this title.

11 U.S.C. § 547(b) (1993).
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7012(b) of the Federal Rules of Bankruptcy Procedure.® “[A]
conpl ai nt should not be dism ssed for failure to state a claim
unl ess it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U.S. 41, 45-46 (1957); see also

Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir.

1997). In reaching that decision the court is “‘required to
accept as true all of the allegations in the conplaint and all
reasonabl e i nferences that can be drawn therefrom and viewthem

in the |ight nost favorable to the plaintiff.’” Hechinger |nv.

Co. v. MGH Hone |Inprovenent (ln re Hechinger Inv. Co.), 288
B.R 398, 400 (Bankr. D. Del. 2003) (citing Mrse, 132 F.3d at
906) .

A conpl ai nt need not be pled with specificity since the
Federal Rules of Civil Procedure require a notice pleading,
which according to Rule 8(a)(2) is a “short and plain
statenent,” Fed. R Civ. P. 8(a)(2), of the clains “that wll
give the defendant fair notice of what the plaintiff’s claimis
and the grounds upon which it rests.” Conley, 355 U S. at 47.
However, sinply quoting the statutory | anguage is not sufficient

to survive a motion to dismss. Valley Media, Inc. v. Borders,

3 Rule 7012(b) states “Rule 12(b)-(h) F.R Civ. P.
applies in adversary proceedings.” Fed. R Bankr. P. 7012(b).
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Inc. (Iln re Valley Media, Inc.), 288 B.R 189, 192 (Bankr. D.

Del . 2003). Furt her nore, a “party cannot anend its
[insufficient] conplaint by a response or affidavit filed in

opposition to a nmotion to dism ss.” Posman v. Bankers Trust

Co., Adv. Pro. No. 97-245, Walsh, J., at 3 (Bankr. D. Del. July

28, 1999) (citing Jordan v. Fox, Rothschild, O Brien & Frankel

20 F.3d 1250, 1261 (3d Cir. 1994)).

In support of their notions to dism ss, Defendants

attack the sufficiency of TWA's conplaint and cite Valley Media,
which sets forth the necessary elenments for pleading a

preferential transfer avoidance action. In Valley Media,

relying on Posman, | found that the follow ng information nust
be pled in a conplaint to survive a notion to dismss: “(a) an
identification of the nature and ampunt of each antecedent debt
and (b) an identification of each all eged preference transfer by
(i) date, (ii) name of debtor/transferor, (iii) name of

transferee and (iv) the amount of the transfer.” Valley Media,

288 B.R at 192 (citing Posman, Adv. Pro. No. 97-245, at 6).
In relevant part, the conpl aint states:

18. Wthin 90 days prior to the Petition
Dat e, Marsh received paynments from Debtors of
approximately two mllion dollars. These paynents
included funds for the premuns of policies Debtors



held with defendants . . . . On information and
belief, Marsh then sent funds fromthose paynents made
by Debtors to defendants . . . .

19. The Estate demanded paynent and/or
turnover of the preferential transfers which are the
subj ect of this Conplaint by letter to Defendant Marsh
dated on or about November 22, 2002. As of the date
of this Conplaint, none of the anmpbunt demanded has
been pai d.

(Compl ai nt, Doc. #1)

The conplaint is deficient for a failure to provide the nature
and anounts of the debts, dates of payment transactions, anounts
of the paynent transactions, etc. This conplaint is simlar to

the pleadings in Claybrook v. Southwestern Bell Tel ephone Co.,

Adv. Pro. No. 01-01542, Walsh, J. (Bankr. D. Del. April 3,

2002), in which | granted the notion to dism ss because of the
i nsufficiency of the conplaint. In Claybrook the “only fact

alleged in the Conplaint in support of Plaintiff’s claims is
that during the ninety days prior to the Petition Date, Debtors
made preferential transfer(s) to the Defendant totaling at | east
$24,901. 31.” ILd. at 4. Here, simlar to Claybrook, the
conplaint only provides one aggregated paynment anount and then
par aphrases the rel evant statutory | anguage.

TWA relies on the Novenmber 22, 2002 letter to provide
the specifics necessary to survive a notion to dismss.
Al though it was referred to in the conplaint, the letter was not

part of the conplaint nor incorporated by reference; it is
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attached as an exhibit to TWA's response to the nmotions to
dism ss. Such a response cannot be used to cure the defects of
a conplaint. Furthernore, there is no basis to believe that the
Def endant insurance conpanies got a copy of the November 22,
2002 letter or that Marsh otherw se put them on notice of its
specific content. The conplaint is deficient of appropriate
facts and the notion to dismss wll be granted. I will,
however, grant TWA the right to file an anended conpl aint within

30 days.

Under Rule 15(a)* of the Federal Rules of Civil
Procedure “[a] party nmay anend the party’s pleading once as a
matter of course at any tinme before a responsive pleading is
served . . . Oherwise a party may anmend the party’s pleading
only by l|leave of court or by witten consent of the adverse
party; and | eave shall be freely given when justice so requires.

T Fed. R Civ. P. 15(a). “An anmendnent of a pleading
rel ates back to the date of the original pleading when. . . the
claim or defense asserted in the anended pl eadi ng arose out of
t he conduct, transaction, or occurrence set forth or attenpted

to be set forth in the original pleading . . . .” Fed. R Civ.

“ Rule 15 is made applicable to adversary proceedi ngs
under the Bankruptcy Code by Rule 7015 of the Federal Rul es of
Bankruptcy Procedure.
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P. 15(c)(2). *“A denial of leave to anend is justified if there
is undue delay, bad faith, dilatory notive, prejudice or

futility.” Valley Media, 288 B.R at 193; see also In re

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d

Cir. 1997); Hechinger Inv. Co. v. Raytheon Co. (lLn re Hechinger

Inv. Co.), 286 B.R 591, 593-94 (Bankr. D. Del. 2002).

Here, Defendants argue that the opportunity to anend
t he conpl ai nt shoul d not be permtted because of undue del ay and
prejudice. Further, they argue that if the anendnment is all owed
it should not relate back to the date of the conplaint and
shoul d be barred by the statute of limtations because it is a
newclaim | find no nerit to Defendants’ argunent. Defendants
have al ready been put on notice of the essential issues involved
and they are surely fully informed regarding their business
dealings with TWA. | reject the argunent made by Defendants
that there was an undue del ay by TWA because the conpl ai nt was
filed on the eve of the expiration of the two-year statute of
limtations. It is not at all unusual, indeed, it happens in
nmost |iquidating chapter 11 cases, that preference actions are
filed late in the case, often on the eve of the expiration of
the two-year period. G ven the fact that Defendants are | arger
sophisticated creditors, there is norisk that records regarding

the relevant transactions wll have been |ost or discarded,
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particularly given the fact that these conpanies were put on
notice of this dispute just two years follow ng the subject
transactions. Furthernore, all creditors of the Debtors were on
notice with the filing of the petitions that this chapter 11
case was very likely going to result in a liquidation and | arge
liquidation cases invariably result in a large nunber of
preference actions. Over 500 preference actions have been fil ed
in the Debtors’ chapter 11 case.

In drafting the amendnment TWA m ght face difficulty

satisfying the elements set forth in Valley Medi a because, given

the fact that the Debtors were transferring paynments through
Marsh, they presumably do not have the specific information as
to the ambunts and when they were transferred by Marsh to the
i ndi vidual insurance carriers. Thus, the fact situation we have
here woul d warrant a relaxation of the rule as |I articulated it
in the two prior decisions. TWA will be entitled to pursue
these details in discovery. Thus, the detail required of TWA
for a proper conplaint is essentially the information set forth
in the Novenmber 22, 2002 letter
B. Marsh as a Conduit

In Marsh’s notion to dismss, in addition to the
argunments made by the Defendant insurance conpanies, Mrsh

al so argues that it was a nere conduit for the paynments and
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therefore it is not subject to recovery under § 550. In
response, TWA points out that it does not know, and does not
have any basis for know ng, at this point, what portion of the
funds were passed on to the insurance carriers, which could
only be determ ned after it has an opportunity to conduct
di scovery. Furthernore, TWA clains that Marsh received a
portion of the transfer funds in the form of comm ssions for
acting as the broker in servicing the prem um obligations for
t hese policies. That allegation, | believe, is sufficient to
deny Marsh’s notion on the grounds of it only being a conduit.
CONCLUSI ON

TWA has failed to plead sufficient factual details in
its conplaint about the transfers it seeks to avoid. Therefore,
TWA's conplaint is dism ssed. However, TWAwi Il be permtted to
file an anmended conplaint to set forth the factual allegations
to which Defendants are entitled. TWA shall have 30 days in
which to file and serve an anended conpl ai nt which conplies with

this ruling.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
)
TWA | NC. POST CONFI RMATI ON ) Case No. 01-00056(PJW
ESTATE, )
)
Debt or s. )
) )
TWA | NC. POST CONFI RVATI ON )
ESTATE, )
)
Plaintiff, )
)
V. ) Adv. Proc. No. 03-70143(PJW
)
MARSH USA I NC., et al. )
)
Def endant s. )

ORDER

For the reasons set forth in the Court’s Menorandum
Opi nion of this date, Defendants notions to dism ss (Doc. ## 9,
11, 15, 16, 17, 18, 32, 33, 39) TWA's conplaint is GRANTED, in
part, subject to the right of TWA to file an anended conpl ai nt

within 30 days fromthe date of the order.

Peter J. Wal sh
Uni ted States Bankruptcy Judge
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January 20, 2004
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