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VEMORANDUM OPI NI O\

The instant case is before the Court on the objections filed
by certain shareholders (“the SmarTal k Action Goup”) to
confirmati on of the Second Amended Consolidated Liquidating
Chapter 11 Plan of Reorganization (“the Plan”) filed by Wrl dw de
Direct, Inc., SmarTal k Tel eServices, Inc. and their other direct
and indirect subsidiaries (collectively “the Debtors”) and the
Oficial Commttee of Unsecured Creditors (“the Cormittee”).

(The Debtors and the Comrittee are collectively referred to as
“the Plan Proponents.”) After consideration of the testinony and
docunentary evi dence presented at the hearings held on July 26,
July 27 and August 7, 2000, and the briefs submtted by the

parties, we overrule the objections and confirmthe Pl an.

l. FACTUAL BACKGROUND

On January 19, 1999, the Debtors filed voluntary petitions

under chapter 11 of the Bankruptcy Code. At the tine of the

! This Opinion constitutes the findings of fact and

concl usions of law of the Court pursuant to Federal Rul e of
Bankruptcy Procedure 7052, which is applicable to contested
matters pursuant to Rule 9014.



filing, the Debtors had executed an asset purchase agreenent with
AT&T to sell substantially all the Debtors’ assets for a gross
sales price of $192 mllion. That agreenent was subject to

hi gher and better bids, and an auction procedure was ultinmately
approved by this Court on February 26, 1999, for the sale of the
Debtors’ assets. The auction process resulted in no other
alternative bids being submtted for the assets. The sale to
AT&T was approved by the Court on March 18, 1999, and consunmat ed
shortly thereafter.

Pursuant to the sale process, substantially all of the

Debtors’ tangible assets were |iquidated within two nonths of the
filing of the petition. Consequently, the secured creditors were
paid in full, and nore than $100 million is currently avail able
for distribution to creditors. On January 18, 2000 (the Court-
i nposed deadline for filing), the Plan Proponents filed a
Consol i dat ed Liquidating Chapter 11 Plan. That Plan drew
nuner ous objections. As a result, an Arended and a Second
Anended Plan were filed.

The Second Amended Pl an provides for the liquidation of the
Debtors’ renmining assets and the prosecution of substanti al
| awsui ts agai nst the Debtors’ former officers, directors and
auditors. A Liquidating Trust Board will be appointed
(consisting of the four nenbers of the Commttee and a fifth

menber to be named by the Commttee), which will direct the



| i qui dation, the prosecution of objections to clains and the
distribution of the estate assets. The Second Anended Pl an
provides that, only after all creditors are paid in full, are
shar ehol ders given a beneficial interest in the Trust entitling
themto a distribution

After the Disclosure Statenent was approved, the Second
Amended Plan was nailed for voting. Every class of creditors
entitled to vote on the Second Anended Pl an accepted it. The
sol e dissenting class was the sharehol ders.

Nunmer ous objections to confirmation were filed, many of
whi ch were resol ved before or at the confirmation hearings, held
on July 26, 27 and August 7, 2000. Briefs were filed after the
heari ngs by the Plan Proponents and the two renaining groups of
objectors: the SmarTal k Action Goup representing certain
sharehol ders and DLJ Diversified Partners and certain others
(“the Contract Claimants”). The objections filed by the Contract
Claimants were resolved by a settlenment stipulation which was
approved on May 30, 2001. W, therefore, address only the

obj ections of the SmarTal k Action G oup.

1. JURI SDI CTI ON

This Court has jurisdiction over these matters, which are

core proceedi ngs pursuant to 28 U . S.C. § 1334 and 8157(b)(1) &
(b)(2)(L).



[11. DI SCUSSI ON

The Smar Tal k Action Group asserts that the Plan is flawed
because there is no representative of the sharehol ders on the
Li quidating Trust Board. It asserts that this provision violates
section 1123(a)(7) which requires that provisions of a plan
dealing with the selection of officers and directors of a
reorgani zed debtor nust be consistent with the interests of
creditors and equity security holders and with public policy.

The Smar Tal k Action Group specifically objects to the fact
that the Liquidating Trust Board will consist of five nenbers:
the four nmenbers of the Comrmittee and a fifth to be sel ected by
the Commttee. This, the SmarTal k Action G oup asserts, insures
that the Liquidating Trust Board will only act to benefit
creditors, not shareholders. The SmarTal k Action G oup asserts
that the Liquidating Trust Board has an inherent conflict of
interest and, in fact, will act only to protect the interests of
creditors, not sharehol ders. For exanple, the SmarTal k Action
Group posits that the Liquidating Trust Board will settle
l[itigation in amounts that will produce a recovery for creditors,
but not for shareholders. To renmedy this defect, the SmarTal k
Action G oup argues that one of the five Board nmenbers shoul d be
a shareholder with a specific directive to represent the

interests of the sharehol ders.



In response to the objection, the Plan Proponents assert
that the Plan does not violate the Code. They assert that the
Li quidating Trust Board will owe a fiduciary duty to all its
constituents, including the shareholders. The Liquidating Trust
Board will be charged with the obligation to object to clains and
prosecute the litigation, all of which will inure to the intersts
of the beneficiaries of the Trust, including the sharehol ders.

In the event that the Plan is not clear on this point, the Plan
Proponents suggested a nodification to the Plan and the

Li qui dati ng Trust Agreenent (incorporated into their proposed
Confirmation Order) which expressly states that the Liquidating
Trust Board will have a fiduciary duty to all beneficiaries of
the Trust, including sharehol ders.

Further, the Plan Proponents note that the Plan provides
that any settlenent or transaction involving an anount in excess
of $5 million is subject to approval of the Court after notice
and an opportunity for a hearing. (See Second Amended Pl an at
§ 9.3.6.1.) This, they assert, provides all beneficiaries of the
Trust (including shareholders) the opportunity to assure that the
Li qui dati ng Trust Board does not settle objections to clains or
the litigation on terns other than in the best interests of the
Trust and its beneficiaries.

We concl ude that the objections of the SmarTal k Action G oup

are without nerit. The provisions of the Second Anended Pl an and



the Liquidating Trust Agreenment are not contrary to the public
interest or to the rights of any of the interested parties in
this case. The nodifications to the Second Anended Pl an
expressly confirmng that the Liquidating Trust Board is a
fiduciary for all its beneficiaries (creditors and sharehol ders
alike) are sufficient to provide that the interests of the
sharehol ders are protected. Boards of directors are fully
capable of fulfilling their fiduciary duties to nunerous
constituencies, even if they thenselves are not nenbers of that
constituency. There has been no evidence presented in this case
that the prospective Board nenbers are unwilling or unable to
fulfil their fiduciary duty to creditors and sharehol ders ali ke.
Mere specul ation that the nenbers of the Liquidating Trust Board
will not fulfill their fiduciary duties is not sufficient to find
that the provision appointing themto that position of trust is
agai nst public policy.

The Smar Tal k Action Goup also asserts that there are
i nherent conflicts of interest between the Board nenbers and
their constituencies because the Board will be charged with the
duty to review proofs of claim including those of nmenbers of the
Board. The Plan Proponents noted that the Second Anended Pl an
provi des that any transaction which involves any of the nmenbers

of the Liquidating Trust Board nust be approved by the Court



after notice and hearing. (See Second Anended Pl an at
§ 9.3.6.1.)

This issue has | argely been nooted because the significant
clainms of the Conmttee nenbers have been settled (on notice to
all parties in interest) since the confirmation hearings were
held. Even if they had not been, we conclude that the
requi renents that any such settlenent be approved only after
notice and opportunity for a hearing provides nore than
sufficient protection of the interests of creditors and

shar ehol der s.

V. _ CONCLUSI ON

For the reasons given above, we overrule the objections of
the Smartal k Action Goup and confirmthe Pl an.
An appropriate Order is attached.

BY THE COURT:

Dat ed: June 7, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge
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