IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ) Chapter 11

)
VEF BRANDS, INC., et al., ) Case Nos. 01-285 (MFW)

) through 01-292 (MFW)
Debtors. )
) (Jointly Administered Under
)

Cage No. 01-285 (MFW))

OPINION®

This matter is before the Court on the Motion of VFB LLC,
the successor in interest to VF EBranda, Inc., Vliasic Foods
International, Inc. (“WFI?), and certain of their affiliates
(collectively “the Vlasic Debtors”) to determine the
claggification of the claim filed by Money's Trust and to object
to that claim pursuant to sections 502 (b) and 510(b) of the
Bankruptcy Code. For the reasons stated below, we gustain the

objection and subordinate the claim pursuant toe =section 510(b).

I. FACTUAL BACKGEQOUND

In 1997 and 1598, Campbell’s Socup Company spun off various
buginegs operationg. Ag a resgult of the gpin-off, Vlasgic Farms,
Inc. (“Wlagic Farms”) became a whelly-owned subsidiary of VFI.

Subsequently, pursuant to a Stock Purchase Agreement dated

' Thig Opinion congtitutes the findings of fact and

conclusionsg of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 70%2, which ig made applicable to contested
matters by Federal Rule of Bankruptcy Procedure %014.



December 17, 1999, Money's Foods (U.8.) Ltd. and Money's
Mushrooms Ltd. purchased all the stock of Vlasic Farmg from VFI
for %50 million.

On November 2, 2000, Money's Foods (U.S5.) Ltd. and certain
of its affiliates (“*the Money's Foods Debtors”) filed petitions
under Chapter 11 of the Bankruptcy Code. On January 29, 2001,
the Vlasic Debtorg filed woluntary petitions for relief under
Chapter 11 of the Bankruptcy Code. On July 25, 2001, the Court
confirmed the liquidating plan of reorganization of the Money’s
Foods Debtors, pursuant tc which Money’s Trust was created to
pursue c¢laimg of the Money's Foodsg Debtors. On November 16,
2001, the Court confirmed the Vlasic Debtors’ plan of
reorganization pursuant to which shareholders will receive no
distribution.

On September 12, 2001, a notice wag filed in the Vlaszic
Debtors’ bankruptcy case that the Moneys' Foods Debktors had
transferred their claims to Money’'s Trust and on Octoker 9, 2001,
Money's Trust filed its amended proof of c¢laim against the Vlasic
Debtors. That claim is based on aggerted breaches of the Stock
Purchase Agreement and an assertion that the Stock Purchase
Agreement was itself a fraudulent conveyance which rendered
Money’s Foods insolvent. The Vlasic Debtors objected to the

claim asserting, inter alia, that the ¢laim must be subordinated




and treated asg a shareholder claim pursuant to section 510(b}. A
hearing waz held on March 14, 2002, at which time we heard oral

argument on the section £510{(b) issue.

II. JURISDICTION

Thig Court has jurisdiction over this Motion, which is a
core proceeding pursuant to 28 U.S.C. § 1334 and § 157(b) (1),

(b} (2} (A), (B), and (Q).

III. DISCUSSTION

Section 510 (k) provides:

For the purposge of distribution under this
title, a claim . . . for damages arising from
the purchase or gale of a security of the
debtor or an affiliate of the debtor

shall be subordinated to all claims or
interests that are senior to or egqual to the
claim or interegt represented by such
gecurity, except that if =such security is
common stock, such c¢laim has the game
priority as common stock.

11 U.8.C. § 510 (k).

Both parties agree that the c¢laim of Money’s Trust is
premised on alleged damages arisgsing from the purchase of the
stock of Vlasic Farms, which was an affiliate of the Vliasgic
Debtors. The Vlasic Debtors therefore argue that the c¢laim must
be sgubordinated to the claims of the general unsecured creditors

and treated in the clase of shareholder claimg pursuant te their




plan. See, e.q., In re Geneva Steel Co., 281 F.3d 1173 (10th

Cir. 2002); In re Telegroup, Ing,, 281 F.3d 133 (3d Cir. 2002);

In re Betacom of Pheoenix, Inc., 240 F.3d 823 (9th Cir. 2001).

Money’s Trust asserts, however, that the Vlasic Debtors’
argument ignores part of section 510(b). That section provides
that the claim is only “subordinated to all claims or interests

that are genior to or egual to the claim or interest represented

By such security, except that if such security ig common =2tock,

such claim haz the zame priority as common stock.” 11 U.5.C.
§ 510(h) (emphasis added). Money’s Trust asserts that its claim,
a3 a shareholder of Vlasic Farms, would properly be gubordinated
te the general unsecured creditors of Vlagic Farmg {(which is not
one of the Vlagic Debtors) but is not properly subordinated to
the general unsecured creditorgs of Vliasic Farms’ former parent,
VFI, because it was never a shareholder of VFI. While it
concedes that shareholders of VFI are subordinate to creditorg of
VFI, it argues that there is no general principle which states
that claims of general unsecured creditors of a parent are senior
to the claimg of ghareholders of its subsidiary. Therefore,
Money’s Trust argues that the language of section 510 (b) does not
mandate that its claims be gubordinated to those creditors.
However, Mohey’s Trust itegelf is ignoring part of the

language of section 510(b) in this analysisz: the gsubordination




that section mandates is to claims that are “seniocr to or equal
to” the claims of Money's Trust. It is true that generally
gshareholders of a subgidiary have no claim against the parent and
thus are not part of any priority scheme of claims againast the
parent. In this case, however, the shareholders of the
gsubsidiary do assert a claim against the parent based on
fraudulent convevance and breach of the S5tock Purchase Agreement.
In the absence of =section 510(b), =uch a c¢laim would have the
game priority as any other general unsecured claim against the
parent, Therefore, such a ¢laim iz one which is “equal to? the
claimg of the general unsecured creditors of the parent, VFI.
Applying section 510 (b) requires that the claim of Money’'s Trust
(which ig baged on damages from the purchagse of stock of an
affiliate of the Vlasic Debforas) must be subordinated to the
claimsg of the general unsecured creditors of the Vliagic Debtors
which in the absence of that section would be equal in priority
to its claim. Further, section 510 (b) provides that if the ¢laim
is common stock, it will be given the same pricrity as common
gtock. Thus we conclude that the Money’s Trust claim againsgt the
Viagic Debtors must be treated on the same level ag the Vlasic
Debtors’ shareholders claime are treated.

Money's Trust argues, however, that it should not be treated

on a par with the Vlazsic Debtors’ shareholders, bhegause it never



bought stock in the Vlagic¢ Debtorsz, but instead bought the stock
of a separate subsidiary. However, we do not find this
gignificant. The language of section 510 (b) applies equally to
claimg arising from purchase of the stock of an affiliate,
including a subsidiary, of the debter as it does to the purchase
of stock of the debtor itself.

Further the policy considerations behind the passgsace of
gection 510 (k) apply egually to the purchasge from VFI of the
stock of its subsidiary as to the purchase from VFI of its cwn
gtock. As noted by the Third Circuit in Telegroup:

In enacting § 510(b), Congress intended to
prevent disaffected eguity investors from
recouping their investment losses in parity
with general unsgecured creditors in the event
of bankruptcy. . . . Were we to rule in
claimanta’ faveor in this case, we would allow
stockholders in claimants’ position to retain
their stock and share in the corporation’s
profits if the corporation succeeds, and to
recover a portion of their investment in
parity with creditors if the corporation
fails. . . . The fact that claimants chose
te dnvest in equity rather that debt
ingtruments suggests that they preferred to
retain the right to participate in profits,
and with it, the risk of losing their
investment if the business failed.

281 F.3d at 142,
Similar policy reascns for subordination apply to the c¢laim
of Money’s Trusgt. It chose to invest in the stock of Vlasic

Farms, rather than a debt instrument. If it had merely lcaned



money to Vlasic Farms, its fraud claim against Vlasic Farms (as
well ag the Vlasic Debtors to the extent they bore any
culpability in the trangacticon) would have been a general
unsecured c¢laim againat both. Instead, it invested in egquity in
Vlagic Farm= (an affiliate of the Vlasic Debtors) with the
expectation that it would reap the profits. Conseguently, it
muzt be willing to accept the conseguences of itz statuz as a
shareholder: the pogsibility that it would leoge its investment.
To hold, as Money’s Trust asserts, that it retains an
ungubordinated general unsecured claim against VFI for damages
ariging from its investment in Vlasic Farmg would give it the
best of both worlds -- the right to share in profits if Vlasic
Farms succeeded and the right to repayment as a creditor (from
VFI) if it failed. It wag exactly this scenarico that Jongreas
sought to aveid by subordinating such c¢laims through section
510 (b). Consequently, we conclude that under section 510 (b) the
¢laim of Money’s Trust is properly gubordinated to the claims of
the unsecured creditorg of the Vlasic Debtors.

The Vvlasic Debtora cite two casgeg which have dealt with the
application of section 510({(b} to claims of purchasers of an

affillate’s stock. 5See, e.g., In re Lernout & Haugpie Speech

Products, Inc., N.V,, 264 B.R. 336 (Bankr. D. Del. 2001); In re

Wigconein Barge line, Inc., 76 B.R. 142 (Bankr. E.D. Mo. 1987).




The facts of Wigeonsin Barge are identical to thoze here,

In Wigceonsin Barge, the claimant bought the stock of two

gubsidiaries from their parent. 76 B.R. at 143. When the parent
filed bankruptcy, the claimant asserted a c¢laim for fraud arising
froem its purchase of the stock of the gsubaidiaries. Id. The

Wigcongin Bargs Court applied section 510 (k) and subordinated the

claimg. Id. at 145. However, Money‘'s Trust argues that the
claimant did not raise the issues which Money’s Trust does nor
did the Court in Wisconsin Barge address them.® Therefore, it
asgerts that the case is not persuasive.

The Vlasic Debtors also cite the Lernout & Hausple case,

where the Court did address the issues raised here. In that
cage, the claimants bought stock in the parent rather than in the
gubgidiary. 264 B.R. at 340. When both entities went into
bankruptcy, the claimants asgserted fraud claims against both the
parent and subsidiary. Id. at 338. The debtors asserted that
the ¢laims had to be subordinated to the level of the claimants’
security, namely to the level of ghareholder in the parent and,
therefore, could not share in any recovery againgst the subaidiary
until the subsidiary’s and the parent’s creditors had been paid

in full. Id. at 341. The Court concluded that the claim against

* The Vlasic Debtors agsert that the same argument that

Money’s Trust makes was railsed, although the Wiagongin Barge
Court did not address it.




the parent corporation should be gubordinated to the parent’'s
creditors and that the claim against the subsidiary should ke
subordinated to the subsidiary’s creditors. Id. at 344. The
Vlasic Debtors assert that this supports subordination of the
Mcney’s Trust claim against VFI (the parent) to the level of its
sharehclders’ claims.
Money'’s Trust asserts that the conclusion in Lernout &

Haugpie is correct but cannot be applied to thig cage. In this
cage, Money’'s Trust is asgerting a claim against the parent for

sale of zstock of its subsidiary, whereas in Lernout & Hauspie the

c¢laim was against the subsidiary based on sale of the stock of a

parent. Money’s Trust asserts that the Lernout & Haugpie Court

wag correct to subordinate the c¢laim against the subsidiary only
to the creditors of the aubsidiary because creditcors of a
sgubsidiary are senior to shareholders of its parent (which was
the security held by the claimant). Here, however, Money’'s Trust
asserts that it iz not correct to subordinate the c¢laim against
the parent to the creditors of the parent because there is no
gimilar principle sgtating that creditors of the parent are senicr
to the ghareholders of the subsidiary (which is the security held
by it).

We reject this argument becauge the analysig dones by Money’'s

Trust was not the basis of the degision in Lernout & Hauspie.

Rather, the Lernout & Haugpie Court made its subordination




analyasis based on its determination that section 510(k} has to he
read with respect to each debter. Namely, it held that
application of section 510(b) tec the claim zgainst the
debtor/parent mandated only that that claim be subordinated to
the creditors of that entity and that application of gection
510(b) te the ¢laim against the debtor/subsidiary mandated that
that claim ke gubordinated to the creditors of that entity. Id.
at 343-44. Applying that same reasoning here requires that we
subordinate the Money's Trust claim against VFI to the VFI
creditors.

Money's Trust alsoc cites a law review article to support its
argument that its claim should not be gubordinated to the
creditors of the parent, VFI. It gqueotes that article as
concluding that if sectien 510(k) “iz applied to fraud claims
ariging from the purchase of common stock of subsidiaries, the
reference that thesge c¢laims must be subordinated to the level of

commen stock means not common stock of the parent, but common

gtock of the subsidiary [which] . . . are senior teo all claims
cf parent creditors. . . .”" Nicholas L. Georgakopoulosg, Stranhge

Subordinationg: Correcting Bankruptev’s 51¢(b}, 16 Bankr. Dev.

J. 91, 121 (19559).
There are sgeveral fallacies with this argument. First, the
quote attributed to Profeasor Georgakopoulos is not a gtatement

of what section 510(b) provides, but is rather what he argues it

10




should ke changed to provide {either legislatively or
judicially). Id. 1In fact, earlier in his article, FProfessor
Gaorgakopoulos states that gection 510(h) mandates that claims
held by a subsidiary’s sharehcolderas be treated on a par with the
claimz of the parent’s shareholders. Id. at 105-06.
Furthermore, his argument appears to be based on the falae
premise that section 510 (b} reguires the subordination of any
¢laim against the subsgidiary for fraud to the level of a

shareholder c¢laim of the parent, without doing the analvyeig which

the Court in Lernout & Hauspie did, namely considering the claim
against the subsidiary separate fyom the claim against the parent
and subordinating each to their respective creditcrs.

Thus, we conclude that none of the authority cited by
Money's Trugt persuades us to conclude that its claim against the
Vlasic Debtors should not be subordinated to the creditors of the
Vlasic Debtors. Instead, the plain language of section 510({(b)

and the analysis in Lernout & Hauspie convince ug that the claim

which Money’s Trust has against the Vlasic Debtors must be
gubordinated to the creditors cof the Vlasic Debtors and treated

on a par with their shareholders.

IvVv., CONCLUSION
For the foregoing reasons, we gusgtain the Vliagic Debtors’

objection and subordinate the claim of Money’'s Trust to the

11



claimg of the general unsecured creditors of the Vlasic Debtors
and determine that it ig a c¢laim in class 6 of their Plan of
Reorganization.

An appropriate order iz attached.

BY THE COURT:

Dated: April 12, 2002 st\QSng>§hu:ﬁ§§L;E§&Hu

Mary F. walrath
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUBTCY COURT

FOR THE DISTRICT OF DELAWARE
IN RE: Chapter 11

Case Nos=. 01-285 (MFW)
through 01-252 (MFW)

VF BRANDS, INC., et al.,

Debtors.
(Jointly Administered Under
Case No. 01-285 (MFW))

e e e e M et

CRDER

AND NOW, this 12TH day of APRIL, 2002, upon consideration of
the Motion of VFB LLC, the succesggor in interegt to VF Branda,
Inc., Vlaszsic Foods International, Inc. ("VFI"), and certain of
their affiliates (collectively “the Vlasic Debtors”) to determine
the classification ©f the ¢laim filed by Money’s Trust and to
object to that claim pursuant to sections 502 (bh) and 510(b) of
the Bankruptecy Code, and the Response of Money’s Truzt thereto,
it is herehy

ORDERED that the Mction is hereby GRANTED and the claim of
Money’s Trust shall be subordinated under gection 510 (b} and

treated as a class & shareholder claim.

EY THE COURT:

tﬁt\\C}Jﬁﬂ§<\£5§gL§i§$“a

Mary F. Waltrath
United States Bankruptcy Judge
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