IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

Case Nog, (0-389 (MFW)
through 00-826 (MFW)

INTEGRATED HEALTH SERVICEES,
INC., et al.,

Debtors. {Jointly Administered Under
Case No. 00-38% (MFW))

REHABWORKS, INC.,
Plaintiff,
V.
Adversary No. 01-9902 (MFW)
REBECCA A. LEE

and

ANGELA WIECZOREK

N Tt et R e M e Mt Ml bl M e et et M M M e Meer er et et M et e e

and
NURSECNE,
Defendants.
MEMORANDUM OPINION'
Before the Court i the Motion of RehabWorks, Inc. {(“the

Debtor#) for a preliminary injuncticon against the Defendants,
Rebecca A. Lee (“Lee”), Angela Wieczorek (“Wieczorek”) and
Nurselne, Inc. (“NurseOne”) {collectiwvely "the Defendants”):
{1l) to direct the Defendants to return all of the Debtor’s

confidential information and trade secrets in their possession;

!' This Opinion ¢onstitutes the findings of fact and
concluzionsg of law ¢f the Court pursguant to Federal Rule of
Bankruptcy Procedure 7052,



(2} teo enjoin the Defendants from using any of the Plaintiff’s
confidential or proprietary information; (3) to enjoin the
Defendants from soliciting any employees or customers of the
Plaintiff; and (4) to enjoin NurseQne from employing Lee or
Wieczorek.

After hearing testimony and considering the parties’ post-

trial briefs, we grant, in part, the Debtor’s Motion.

1. FACTUAT, BACKGROUND

The Debtor iz in the business of providing rehabilitation
and nursing services and persconnel to healthcare facilities. It
ig a subsidiary of Symphony Health Services, Inc., which ig
itgelf a subsidiary of Integrated Health Services, Inc. (“"IHS").
Through its affiliation with IHS, the Debtor has an entree to
more than 1700 facilities nationwide.

Until her termination on December 14, 2001, Lee was the
Senior Vice President of Operations of the Debtor. 8he had been
employed by the Debtor or Symphony in variousg posgitions for
almost seven years. Ms. Lee had executed an employment agreement
dated September 1, 1997, which had a term of three years. Though
she was given a subseguent agreement to sign in November, 2001,
Lee did not execute it.

Until her termination on December 14, 2001, Wieczorek was

Senior Vice President of Nurse Staffing for the Debtor. She had



been employed by the Debtor for almost seven years in various
positione. Wieczorek had an employment agreement dated
November 25, 1999, which was still in effect as of the date of
her termination.

The Debtor, together with IHS5 and Symphony, filed voluntary
petitions under chapter 11 on February 2, 2000. Subsegquent to
the bankruptcy filing, in February, 2001, Wieczorek, at the
direction of the President of the Debtor (Sally Weisberg), began
working on a project called NurseWorksa. That project
contemplated the formation of a business to provide temporary
nuraing staff to nursing homes nationwide. During 2001,

Ms. Wieczorek conducted research, did market studies and prepared
a business plan for NurseWorks. NurseWorks began operations, as
a divigion of the Debior, in May, 2001.

Sometime in 2001, Lee and Wieczorek began discussing a
contingenecy plan in the event the Debtor’s recrganization efforts
were not successful. They discussed their plans with another
employee of the Debtor, Thomas Mignone. Together, Lee, Wieczorek
and Mignone discussed and prepared a business plan for a business
called NursgseOne which would directly compete with NuraeWorks.

The businezssz plan for NurseOne wag prepared from the NurseWorks
buginess plan that Wieczorek had prepared for the Debtor and was
virtually identical to it in many respects. Mignone prepared

projections for NurseOne based on actual results of operations



for NurseWorks. An attorney was conaulted, NurseOne was
incorporated and the NurgelCne business plan was gsubmitted to a
bank for financing,

On December 10, 2001, Weisberg disgcovered the existence of
NurseOne and the activities of Lee, Wieczorek and Migncne. She
confronted Wieczorek and Mignone abkout their activities and
offered to let them remain with the Debtor if they signed new
employment agreements confirming their loyalty to the Debtor.
Mignone signed such an agreement; Wieczorek asked for time to
consider it. Since Lee was on vacation, Welsberg did not meet
with her until December 17, 2001. At that time, both Lee and
Wieczorek were terminated by the Debtor (as of December 14, 2001)
for cause.

Subzgequently, the Debtor filed the instant adversary
proceeding against the Defendants. A hearing on the Debtor’s
Motion for a Preliminary Injunction was held on April 23 and 24,

2001, Briefs were filed on May 1 and 14, 2001,

II. JURISDICTION
Thig Court has jurisdiction over this matter as a core
proceeding pursuant to 28 U.S5.C. §§ 1334 and 157 (b) (1), (b) (2) (A}

and (Q).



ITT. DISCUSSTION
In consgidering whether to grant a preliminary injunction,
courts congider four factore:
1) the likelihood that the plaintiff will
prevail on the merits of its claim at the
final hearing;
2} the extent to which the plaintiff ig being
irreparably harmed by the conduct complained
of ;
3) the extent to which the defendant will
suffer irreparable harm if the preliminary
injunction is issued; and

4) the pubklic interest.

The Pitt News v. Fisgher, 215 F.,3d 354, 365-66 (3d Cir. 2000);

Duraco Products, Inc. v. Jov Plastic Enterprigezs, Ltd., 40 F.3d

1431, 1438 {34 Cir. 1994); Merchant & Evane, Ine. v. Poogsevelt

Bldg, Products Co., Inc., 963 F.2d 628, 632 (3d Cir. 1992);

Opticiang Aggs'n of America v. Independent Opticians of America,

820 F.2d 187, 191-92 (3d Cir. 1990). The court should issue the
injunction only if the plaintiff produces evidence that all four
factors favor granting the injunction. Pitt News, 215 F.3d at

365; Duraco, 40 F.3d at 1438; Merchant & Evans, %63 F.2d at 632-

33; BCRI v. McGraw-Hill, Tnc., 809 F.2d 223, 226 (34 Cir. 19584).

A. Likelihood of Sucgegg on the Merits
The Debtor asserts that it has established that it will be

able to succeed on the merits of its complaint. The Debtor



asgertg that Lee and Wieczorek have breached numercous provisions
of their employment agreements and should be enjoined from

further breaches. The Defendants argue that the agreements are
not enforceakle and that, even if they were, the Defendants have

not breached any of their wvalid provigions.

1, Validity of Emplovment Agreements

Wieczorek asserts that her agreement is not effective
because it was executed one year after she was employed and
therefore lacks consideration. The Debtor argues, however, that
the agreement is supported by consideration, namely, certain
geverance benefits. (Exhibit P-16 at § 1.) Wieczorek argues,
nonetheless, that those benefits are illusory since they are not
payable in the event that she iz fired for cause. We disagree.
The agreement is not illusory, Wieczorek would be entitled to
geverance 1f she were not fired for cause. The agreement would
be 1llusory from the Debtor’s perspective if Weiczorek were able
to avoid the non-compete and other confidentiality provisions of
that agreement simply by vieclating those provisions and being
fired for cause. Consequently, we conclude that Weiczorek’'s
employment agreement ig enforceable.

Les also argues that her employment agreement ig not valid
because it is not limited in time or geography. The agreement

states that the restrictive covenants would apply “at all times



following termination.” She asserts that such an unlimited
regtrictive covenant is unreaszonable and unenforceable, See;

eg.d., Reading Aviation Service, Inec. v. Bertelet, 454 Pa. 488,

491, 311 A.2d &28, 630 (1973); Martin Industrial Supply Corp. v,

Riffert, 366 Pa. Super. 89, 94, 530 A.2d 206, 208 (1387);
Periphersl Dynamics, Inc. v, Holdsworth, 254 Pa. Super. 310, 324-
25, 38% A.2d 1354, 1361-62 (1578). Except with respect to the
non-compete provisions of her contract, Wieczorek's restrictive
covenants zimilarly appear to be unlimited in time or geography.
The Debtor argues, however, that the provisions are
necessary to prevent irreparable harm to it. Further, it asserts
that if the court concludes the regtrictive covenants are
unreagonable, it should modify them to be reasgsonable rather than

eliminate them. 8See, e.g., Sidco Paper Co. v. Aaron, 465 Pa.

586, 594-95, 351 A.2d 250, 254-56 (1976) {court may blue line non-
compete agreement to reasonable gecgraphic and temporal limits).
To evaluate this argument, however, we must consider the
affect of the lack of any limitation on the legitimate rights of
the parties. To do g0 we must review esach resgtrictive clauase

separately,

2. Nen-compete

Lee asserts that by ita wvery terms, her employment agreement

doeg not prevent her from competing with the Debtor. The Debtor



apparently concedes that and seeks conly an injunction which
prevents her from using any of its trade secrets or from
soliciting any customers or employees. Thig is supperted by the
agreement . (Exhibit P-15 at 8% 4.2 & 4.3.)

Under the Wieczorek employment agreement, the non-compete
provisicng extend for six months from termination of employment
unlesa the court enters an injuncticn in which case the =gix
months runs from the date the injunction ig entered. (Exhibit P~
16 at 88 3(a) & 7.} The Debtor argues that the restricticn is
reasonable since it is limited in time and must be enforced as
written. We disagree. We interpret section 7 as intended to
protect the Debtor in the event that Wieczorek breached that
provision (by competing with the Debtor shortly after leaving its
employ) and continued to breach it until an injunction was
entered. In that instance measuring the gix months from entry of
the injunction would be reasonable. In this case, however, the
facts do neot suppert such an extension. Wiecrorek testified that
gince she was terminated, =zhe has taken no action to compete with
the Debtor or to solicit employees or customers. Consequently,
we conclude that any injunction against Wieczorek from competing
with the Debtor should not last longer than gix months from her

termination or June 14, 2002,



3. Trade Secretg

The Debtor argues that, pursuant to their employment
agreements, Lee and Wieczorek are precluded from using or
disclosing confidential information or trade secrets of the
Debtor, including the information contained in the NurseWorks
business plan. (Exhibits P-15 at § 4.2{(a)-(£) & P-16 at § 2(a)-
(£).) These provisions are designed to protect the Debtor's
property and should ke enforced indefinitely sincee the Defendants
have no legitimate right to use the Debtor’s proprietary
information.

The Defendants dispute the Debtor’s allegations that they
have vioclated their employment agreements or that they preclude
the Defendants from pursuing the NurseOne business plan. They
argue that none of the information in the NurzeOne business plan
is a trade secret because all of it is in the public domain®
except the research done by Wieczorek whereby she miarepresented
hergelf as a nursing home administrator to obktain rates and other

information from competitors. The Defendants apparently argue

* For example, the Defendants argue that the list of

customers is not a trade secret gince they are readily
ascertainable from the yellow pages and they are not the
exclugive customers of the Debtor (since many nurse staffing
agencies are used by each customer). Nor are the rates for
nurges gecret sgince they can be readily obtained from the
classified section of the local papers. Finally, the Defendants
argue that the very format of the business plan is not
proprietary since the Debtor used a template for a business plan
which it obtained from the Small Businessg Administratien’s
webgite,

9



that the latter iz not protected because the Debtor stole that
information and did not pay for it.

To be entitled to an injunction against use or disclosure of
information under Pennsylvania common law, the movant must show:
(1) that the information constitutes a trade secret; (2) that it
wag of value to the employver and important to the conduct of its
busineas; (3) that by reason of dizcovery or ownership the
employer had the right to use of the secret; and (4) that the
gecret was communicated to the defendant while emploved in a
position of trust and confidence under such circumstances as to
make it inequitable and unjust for him to disclose 1t to others,
or to make use of it himself, to the prejudice of his employer.

S5I Handling Svstems, Inc. v. Helmsley, 753 F.2d 1244, 1255 (3d

Cir, 198%5); Felmlee v. Lockett, 466 Pa. 1, &, 351 A.2d 273, 277
(1976) . Courtsg in Pennaylvania have adopted the factors set
forth in the Restatement of Torts § 787, comment b, to determine
the existence of a trade secret, to wit: (1) the extent to which
the information is known outside of the owner’s business; (3) the
extent of measures taken by the cwner to guard against the
gsecregy of the information; (4) the value of the information to
the owner and to his competiteors; (5) the amount of effort or
money expended by the owner in developing the information; and

(6) the ease or difficulty with which the information could be



properly acgquired or duplicated by others., SI Handling, 753 F.3d
at 1256.

We disagree with the Defendants’ assertion that the
information taken by them are not the Debtor’s trade secrets. It
is not neceasary to rely on the Restatement of Torts or the
common law definition of trade secret to determine whether an
injunction should isgue in thig case. The information contained
in the NurseOne business plan {(which wag derived from the
NurseWorks business plan) containsg the exact information which
Lee and Wieczorek agreed to Keep confidential under the expreas
terms of their employment agreements. Bpecifically, it includes
pricing infermation, information about potential suppliers,
marketing information or programs of the Debtor, and customer
information. (Exhibits P-15 at §4.2 & P-16 at § 2.)

Even under Pennsylvania decisicnal law the NurseWorks
business plan would ke a protected trade secret. While some of
the information came from public sources, it is the compilation
of that diverse information in the format of the business plan
which constitutes confidential trade secrets. This took

considerable time, expense and effort by the Debtor.’

* Mz. Wieczorek did not testify that in the several months
that she worked on this project for the Debtor she was not
expending a consilderable amount of time and energy. The business
plan itself attests to her efforts.

11



Furthermore, the business plan for NuraseWorks contains
information that is not in the public domain: namely, the
Debtor's analysis of heoew it could enter the market of supplyving
nurses to nursing homes. It contains the results of the Debtor's
regsearch into the viability of such a venture and a roadmap for
how it could penetrate the market. It is the regult of the
Debtor’s research and thought processes as to how to accomplish
that goal that is a trade secret entitled to be protected.

The Defendants’ asggertion that the information ig net a
trade secret because the Debteor did not pay anything for it is
incorrect. The Debtor did pay for the business plan by paying
the salary of Wieczorek for developing that plan. The fact that
the plan was developed in-house by using the Debtor’s own
resources does not negate itg nature as a trade secret.

The Defendants assert that the NurseWorks business plan was
not kept confidential because Welsberg testified that she kept
the plan in an unlocked drawer of her degk. However, an
executive's failure to lock her degk drawer does not amcunt to
public dissemination that would otherwise defeat the confidential
nature of a company’s trade gecrets. Evidence wag presented that
the Debtor did not diggeminate the business plan to the public
and kept it limited to those who actually werked on the project.

Since the Defendants have no legitimate right to the use of

the Debtor's trade secrets and, gpecifically, the NurseWorks

12



busineas plan, the restrictive covenants barring their use or
digsemination of that information will be enforced by way of an
injunction. Further, we conclude that, with respect to the use
of that confidential information, it is reascnable for the Debtor
to insist that that information remain confidential indefinitely.
The Defendantzs will be precluded from using the NurseWorks
businegs plan (including the NurseOne business plan which was
derived from it) or any confidential information they received

while working at the Debtor,

4, Non-solicitation of Employees

The Debtor aggerts that both Lee and Wiaczorek are barred by
their employment agreements from soliciting employees of the
Debtor. (BExhibits P-15 at § 4.2 (b); P-16 at § 4.) The
Defendants do not disagree but insist they have not done so.
There was considerable testimony as to whether Mignone sgolicited
Lee and Wieczorek into the NurseOne sgcheme or vice versa.

It iz not necegsgary for us to decide who did what. The
employment agreements preclude zcolicitation of employees and they
will ke enforced. The only issgue ig the length of the non-

solicitation period., Neither agreement limits the non-

solicitation of employees to any period from termination or the

igsuance of an injunction. (Exhibitg P-15 at § 4.3, P-16 at

§E§ 3(b) & 4.) We agree with the Defendants that an unlimited

13




reastriction is unreasonable. We conclude that a reasonable
limitation in this case would be that set forth in Wieczorek's
employment agreement, namely gix months.! Again, we do not think
it is reasonable to extend it from the injunction khecause there
is no evidence that either Lee or Wieczorek solicited any
employee of the Debtor after their termination.

The Defendants alse argue, however, that the restriction
should not extend to nurses. Although thev may be termed
“employees” by the Debtor, they are not in the true sense. None
are working exclusively for the Debtor, but instead are used by

other competing nurse =staffing agencies. We agree with the

Defendants that, to the extent a nurse 1s not an exclusive

employee of the Debtor, the Debtor has no legitimate interest in

precluding anyone else from soliciting that nurse for employment.

5. Non-solicitation of Cugtomersg

The Debtor similarly asserts that both Lee and Wieczorelk are
barred by their employment agreements from soliciting any
customers of the Debtor. (Exhibits P-15 at § 4.3(a); P-16 at
5§ 3(b).) The Defendants argue that, like the nursing staff, the

Debtor’s have no legitimate interest in precluding them from

4

It appears that the Wieczorek employment agreement is
similar to the one that was given to Lee Lo execute in November,
2001, s2ince the Debtor asserts that all senior executives were
asked to execute new employment agreements at that time.

14




soliciting cugtomers. None of the customers of the Debtor are
under an exclusive contract with the Debtor, but instead often
use several nurse staffing agencies at once to assure that they
are able to fully staff their facilities at all times. Further
the Defendants argue that the identitiez of the customers are a
matter of pubklic knowledge and can be garnered simply by perusing
the yellow pages ¢r classified ads.

We agree with the Defendants and conclude that the Debtor
cannot restrict them from scliciting customers who are not under
an exclusive arrangement with the Debtor, s¢ long as they use

non-confidential informaticon in doing so.

B, Irreparable Harm

The Debtor has established irreparable harm in the abaence
of issuance of an injunction. The Defendants have already taken
substantial steps to set up a business using proprietary
information of the Debtor to compete with it directly. It will
be difficult, if not impossible, to determine what damages such
competition causes teo the Debtor. Injunctive relief is,
therefore, appropriate.

In addition, Lee and Wieczorek both acknowledged in their
employment agreemsnts that violation of them would irreparably

harm the Debtor. (Exhibits P-15 at § 4.7 & P-16 at § 7{(a).)



C. Prejudice to the Defendants

The Defendantg argue that they will be prejudiced by the
entry of an injuncticon which will make it difficult for them to
get employment. This is not credible. The injuncticon would
gimply prevent the Defendants from doing what they are prohibited
from doing: taking c¢onfidential business information from the
Debtor and using it to compete with the Debtor. It will neot

prevent them from finding employment in their field.

D. Public Interest

In the context of a bankruptcy case, promoting a successful
reorganization is one of the most important public interests.

American Film Tech., Tnc. v. Taritero (In re American Film

Tech., Inc.), 175 B.R. 847, 84% (Bankr. D. Del. 1994); Gathering

Restaurant, Ing. v, Firgst Nat’l Bank of Valparaiso (In re

Gathering Restaurant, Inc.), 79 B.R. 992, 5§99 (Bankr. N.D. Ind.
1988) .

In this cage, the Debtor has a legitimate interest in
protecting its business from the improper actiona of its former
employees. Inability to do so may adversely affect the Debtor’s
ability to reorganize.

The Defendants have cited no public policy which weould

support their use of the Debtor’s confidential business plana for

16



their own individual purpoges, directly in competition with the

Debtor.

Iv., CONCLUSION

For the foregoing reascns, we will grant in part the
Debtor’s motion for a preliminary injunction.

An appropriate Order is attached.

BY THE COURT:

Dated: June &, 2002 MM

Mary F. wdirath
United States Bankruptey Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

Cagse Nog. 00-3283 (MFW)
through 00-826 (MFW)

INTEGRATED HEALTH SERVICES,
INC., et al.,

Debtors. (Jointly Administered Under

Case No. 00-38% (MEFW))

REHABWORKS, INC.,
Plaintiff,

v.

Adversary No. 01-93202 (MFW);

RERBECCA A. LEE
and

ANGELA WIECZOREK
and

NURSEONE,

Defendants.

el o L

CQRDER
AND NOW, this 6TH day of JUNE, 2002, upon consideration of
the Moticn of RehabWorks, Inc. for a Preliminary Injunction
against the Defendants, Rebecca A. Lee, Angela Wieczorek and
NurseOne, Inc¢., and the Responses thereto, for the reascons set
forth in the accompanying Memorandum Opinion, it is hereby

ORDERED that the Motion is GRANTED IN PART; and it is

further




ORDERED that the Defendants are hereby ENJOINED from using
or divulging any <f the Debtor’s Trade Secrets as defined in
their respective employment agreements; and it is further

ORDERED that the Defendants are hereby DIRECTED to return to
the Debtor any and all such Trade Secrets or documents containing
such Trade Secretg including without limitation the NurseWorks
and NurseOne business plans; and it is further

ORDERED that Wieczorek is ENJOINED from competing with the
Debtor under the termz of her employment agreement until June 14,
2002; and it is further

ORDERED that Lee and Wieczorek are ENJOINED from soliciting
full-time employees and exclusive customers of the Debtor until

June 14, 2002.

BY THE COQURT:

W KRN o3

Mary F. Walrath
United States Bankruptcy Judge
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