IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE
I N RE: Chapter 11

PLANET HOLLYWOCOD
| NTERNATI ONAL, et al .,

Case Nos. 99-3612 (MFW
t hrough 99-3637 (MFW
Debt or s. (Jointly Adm nistered Under
Case No. 99-3612 (MFW)

N N N N N N

MEMORANDUM OPI NI ON

Before the Court is the Motion of Credit Lyonnais New York
Branch (“CLNY”) Requesting Modification of this Court’s
August 30, 2001, Order. It is opposed by Planet Hollywod
International, Inc. (“the Debtor”). For the reasons set forth

bel ow, we deny CLNY's Mdti on.

l. BACKGROUND

In a Menorandum Opi nion and Order dated August 30, 2001, we
granted the Motion of CLNY for Summary Judgnent on the Debtors’
Amrended Objection to the Anended Proof of C aimof CLNY and
allowed its claimin the amount of $2,294,647. W disallowed a
part of that claim (in the anount of $56, 338) because CLNY had
not provided sufficient evidence to establish that that expense
was payable by the Debtor. 1In all other respects, we allowed the

claim

1 This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rul e of
Bankrupt cy Procedure 7052, which is made applicable to contested
matters by Federal Rul e of Bankruptcy Procedure 9014.



Subsequent to our decision, the Debtor filed a tinely
appeal. As a result, the Debtor has not paid the CLNY claim
citing the Debtor’s confirmed Plan which requires paynent only of
Al l owed C ainms, which are defined as clains which have been
all owed by a final order no |onger subject to appeal. (See Plan
at 88 1.4, 1.52, 6.3.1 and 8.5.)

On Septenber 17, 2001, CLNY filed the instant Mtion by
whi ch CLNY seeks an Order directing the Debtor to nake an
i nmedi ate distribution of the amobunts due to it under the Pl an?
or alternatively to escrow that sumuntil the appeal is
conpl eted. The Debtor objected, asserting that the Mtion seeks
a nodification of the Debtor’s confirnmed Plan which is not
perm ssible. After a hearing on the Mtion held on Septenber 27,
2001, we permtted the parties to submt additional briefs by

Cct ober 5, 2001.

1. JURI SDI CTI ON

This Court has jurisdiction under 28 U S.C. 8§ 157(b)(2)(B)
and (O.

2 Since the claimwas allowed as a general unsecured claim
it is entitled only to a pro rata distribution of cash and notes
made available to Class 6 creditors.
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[11. DI SCUSSI ON

A. Mbtion for Reconsideration

A notion for reconsideration under Federal Rule of
Bankruptcy Procedure 9023 is an extraordinary neans of relief in
whi ch the novant nust do nore than sinply reargue the facts or

| aw of the case. See North River Ins. Co. v. ClIGNA Rei nsurance

Co., 52 F.3d 1194, 1218 (3d G r. 1995)(a notion to reconsider
must rely on one of three major grounds: “(1) an intervening
change in controlling law, (2) the availability of new evidence;
or (3) the need to correct clear error [of |aw or prevent

mani fest injustice”)(gquoting Natural Resources Defense Counci l

Inc. v. United States Envtl. Protection Agency, 705 F. Supp. 698,

702 (D.D.C. 1989)); Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909

(3d Cir. 1985)(“The purpose of a notion for reconsideration is to
correct manifest errors of law or fact or to present newy

di scovered evidence.”); Dentsply Int’l., Inc. v. Kerr Mg. Co.,

42 F. Supp.2d 385, 417 (D. Del. 1999)(“[notions for re-argunent]
shoul d be granted sparingly and shoul d not be used to rehash
argunents already briefed or allow a ‘never-ending polenc
between the litigants and the Court”).

CLNY asserts that its notion should be granted because of
the change in the Debtor’s financial condition. See, e.q.,

Commonweal th of Pennsyl vani a State Enpl oyees’ Retirement Fund v.

Durkalec (In re Durkalec), 21 B.R 618, 619-20 (Bankr. E. D. Pa.




1982) (court may vacate or nodify order on basis of debtor’s
changed financial circunstances). Specifically, CLNY points to
the Debtor’s Annual Report filed with the SEC which evidences a
drop in the Debtor’s cash reserves from$14.1 nmllion at the end
of 2000 to $3.1 million in July 2001 and an increase in the
Debtor’s accounts payable from $18.4 mllion to $38.7 nmillion
during that sane period. (See Exhibits C and D attached to
CLNY’ s Mdtion.)

W thout contesting the facts presented by CLNY, the Debtor
argues that CLNY cannot obtain the relief it is requesting
because it is essentially seeking a nodification of the Debtor’s
Plan. It asserts that CLNY cannot, under the guise of a notion

for reconsideration, nodify the plan. See, e.qg., Branchburg

Plaza Assocs., L.P. v. Fesq (In re Fesq), 153 F.3d 113, 116 (3d

Cir. 1998)(in holding that notion for reconsideration and
revocation of chapter 13 confirmation order could not be granted
except to the extent it nmet the requirenents of section 1220(a),
court concluded that the Bankruptcy Rul es cannot provide a
substanti ve renedy whi ch the Bankruptcy Code has foreclosed); In

re Rickel & Assoc., Inc., 260 B.R 673, 678 (Bankr. S.D.N.Y.

2001) (movant coul d not use notion under section 105(a) or Rule
60(b) to bypass the requirenents of section 1127(b) for

nodi fication of a confirmed pl an).



We agree with the Debtor’s characterization of CLNY s
Motion. That Mbdtion asks the Court to nodify the August 30 Order
in a manner that would conflict with the Plan which has been
confirmed. Specifically, CLNY asks that we require the Debtor to
pay it a distribution on its claim before the claimis finally
allowed. This conflicts with section 8.5 of the plan which
states that “Notw t hstandi ng any ot her provisions of the Plan, no
paynments or distributions shall be made on account of a Disputed
Caimuntil such Aaim. . . becones an Allowed C aim "
The Plan binds all creditors and other parties in interest
I ncl udi ng CLNY.

CLNY is bound by the terns of the Plan and cannot ask for

relief inconsistent wwth the Plan. 11 U S. C § 1141 (“the

provisions of a confirmed plan bind . . . any creditor”).

B. Standing to Mbdify the Pl an

CLNY argues, however, that the Plan should be nodified
because of changed circunstances since confirmation of the Plan.
It asserts that the failure of the Plan to include a reserve for
di sputed cl ai nrs may have been warranted at the tine of
confirmation, but is no |onger reasonable given the Debtor’s
deteriorating financial condition.

The Debtor asserts that CLNY does not have standing to

request a nodification of the Plan. Section 1127(b) of the



Bankruptcy Code provides that only a plan proponent or the
reorgani zed debtor may nodify a plan (and only under certain

express circunstances). 11 U.S.C § 1127(b). See also, United

States Trustee v. CF& Fabricators of Uah, Inc. (In re CF&l

Fabricators of Uah, Inc.), 150 F.3d 1233, 1238 (10th G r

1998) (“a plan can only be nodified by a plan proponent or

reorgani zed debtor”); Universal Cooperatives, Inc. v. FCX, lnc.

(Ln re FCX, Inc.), 853 F.2d 1149, 1158 n.13 (4th Cr. 1988)

(“8 1127(b) allows only the proponent of a plan or a reorgani zed

debtor to initiate post-confirmation nodification”); Goodman v.

Phillip R Curtis Enterprises, Inc. (ln re Goodman), 809 F.2d 228

(4th Gr. 1987) (Bankruptcy Court could not sua sponte nodify
pl an, nodification had to be sought by proper party under section

1127(b)); In re Charterhouse, Inc., 84 B.R 147, 151 (Bankr. D

M nn. 1988)(creditors’ comrttee was not plan proponent and
therefore | acked standing to seek nodification of plan).
W agree with the Debtor. Section 1127(b) provides:

The proponent of a plan or the reorgani zed
debtor may nodify such plan at any tinme after
confirmati on of such plan and before
substantial consummati on of such plan, but
may not nodify such plan so that such plan as
nodified fails to neet the requirenents of
sections 1122 and 1123 of this title.

11 U.S.C. § 1127(b) (enphasi s added).
The Pl an incorporates section 1127(b) by providi ng at

section 14.13(b) that:



After the entry of the Confirmation O der,
[the Debtor] may, with the consent of the
Creditors’ Committee and in accordance with
Section 1127(b) of the Bankruptcy Code, anend
or nodify this Plan, or renedy any defect or
om ssion or reconcile any inconsistency in
the Plan in such manner as nmay be necessary
to carry out the purpose and intent of the

pl an.

Therefore, we conclude that CLNY | acks standing to request a

nodi fi cati on of the Pl an.

C. Requested Modification |I's Not Perm ssible

Even if CLNY had standing, the nodification of the confirnmed
pl an requested by it is not perm ssible. Section 1127(b) permts
nodi fications only if the plan as nodified would ot herw se be
confirmabl e under the Code. This nodification is not. CLNY is
requesting that its disputed claimbe treated different from (and
in preference to) other disputed clains by requiring that the
Debtor pay its claimnow (or escrow for its benefit al one
sufficient funds to pay its clai mwhen allowed). Under the Pl an,
no other disputed creditor is entitled to that treatnent and
therefore this nodification would violate the provisions of
section 1123(a)(4) of the Code. Such a nodification is not

perm ssi bl e under section 1127(Db).



D. St ay Pendi nhg Appeal

CLNY argues that the effect of not requiring the Debtor to
pay it a distribution nowresults in the Debtor obtaining a stay
of our August 30 Order pending appeal. CLNY asserts that the
Debt or woul d not be able to obtain such a stay under the

standards normally required for such relief. See, e.q., Inre

Trans World Airlines, Inc., 18 F.3d 208, 211 (3d Cr. 1994).

Specifically, CLNY asserts the Debtor does not have a likelihood
of success on the nerits of its appeal but is nmerely appealing to
del ay maki ng any paynment to CLNY. Further, CLNY asserts that it
will be irreparably harmed by the “stay” because the delay w |
allow the Debtor’s financial condition to deteriorate to the
point where it will be unable to pay CLNY at all. It asserts
that the balance of the equities favors it and that the Debtor is
not entitled to a stay of the effect of our O der.

Even if CLNY is correct, however, we are unable to afford it
any relief. W are not being asked to grant the Debtor a stay of
our August 30 Order pending appeal. The Plan, which has al ready
been confirmed, in effect already provides such relief. The

Bankruptcy Code and the Plan prohibit any nodification by CLNY.

E. | nconsi stency of the Pl an

CLNY al so argues that the nodification is necessary to

correct inconsistencies in the Plan and to prevent the Plan from



violating the Bankruptcy Code. CLNY asserts that not granting it
payment now wi |l effectively preclude it fromreceiving any

di stribution under the Plan. Because sone creditors have already
received a distribution, this will result in unequal treatnent of
creditors in violation of section 1123(a)(4).

We di sagree. The Plan provides that all allowed class 6
creditors will receive the sane treatnent. To get that
treatnment, CLNY nust have an allowed claim |[If it does not have
an allowed claim it is not entitled to paynent under the Plan
(or the Code).

CLNY argues, however, that the Court’s finding that the Pl an
was feasible in the confirmation order is no longer valid. It
argues that the Confirmati on Order suggests that in such changed
circunstances the terns of the Plan should not be enforced. In
support of its argunent, CLNY cites paragraph 48 of the
Confirmati on Order which provides that if the Plan is not
consunmat ed “not hing contai ned herein shall be deened . . . to
prejudice in any manner the rights of the Debtors or any Persons
in any further proceedings involving the Debtors; and (b) the
result shall be the same as if this Order were not entered.”

However, CLNY has not presented any evi dence that the Debtor
has not consummated the Plan. In fact it acknow edges that the
Debtor did pay some creditors, it has sinply not paid CLNY

because its claimis disputed. To the extent that CLNY argues



that the Debtor has not consummated the Plan by not paying it,
the Debtor is correct is stating that under the ternms of the Plan
it has no obligation to pay CLNY yet. 1In the event that CLNY' s
claimis ultimately all owed by final order and the Debtor does
not conply with the ternms of the Plan and Confirmati on O der,
CLNY woul d have whatever rights it has under paragraph 48 of the
Confirmation O der.

Furthernore, CLNY is not seeking a conplete voiding of the
Confirmation Order; rather it is seeking to nodify only the
provisions of the Plan that prevent it from being paid now. As

not ed above, that is not perm ssible.

V. CONCLUSI ON

For the reasons stated above, we deny the Mtion of CLNY
Requesting Mdification of This Court’s August 30, 2001, Order.

An appropriate Order is attached.

BY THE COURT:

Dat ed: COctober 19, 2001 Mary F. Walrath
Uni ted States Bankruptcy Judge
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)

PLANET HOLLYWOOD ) Case Nos. 99-3612 (MFW

| NTERNATI ONAL, et al ., ) through 99-3637 (MW
)

Debt or s. ) (Jointly Adm ni stered Under
) Case No. 99-3612 (MFW)
ORDER

AND NOW this 19TH day of OCTOBER, 2001, upon consi deration
of the Motion of Credit Lyonnais New York Branch (“CLNY")
Requesting Mdification of this Court’s August 30, 2001, Order,
It is hereby

ORDERED that CLNY' S Motion is DEN ED.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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