IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
OWNA MEDI CAL PARTNERS, | NC., ) Case Nos. 00-1493 (MFW
et al., ) through 00-1508 (MFW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 00-1493 (MFW)
OWNA MEDI CAL PARTNERS, | NC., )
)
Plaintiff, )
)
V. ) Adversary Nos. A-00-439 (MFW
) and A-00-550 (MFW
CARUS HEALTHCARE, P.A., et al., )
)
Def endant s. )
)
OPI NI O\t
| NTRODUCTI ON

Before the Court is the Motion for Abstention filed by the
Def endants. By Opinion and Order dated June 12, 2000, we had
previously granted the Defendants’ Mtion for Abstention.
However on July 28, 2000, we granted the Motion for
Reconsi deration filed by Oma Medical Partners, Inc. (“the
Debt or”) because our prior decision was erroneously prem sed on
t he assunption that the Debtor had comrenced a foreclosure action

in Texas state court.? Upon reconsideration of the issue of

1 This Opinion constitutes the findings of fact and
conclusions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.

2 See, e.q., Harsco Corp. v. Zlotnicki, 779 F.2d 906, 908
(3d Cir. 1985) (“The purpose of a notion for reconsideration is




perm ssive abstention,?® wi thout that erroneous assunption, we
concl ude that our original decision to abstain under 28 U S.C

8§ 1334(c)(1) was correct. W also reaffirmour decision to lift
the automatic stay. W do, however, clarify our prior ruling at
the Debtor’s request to conclude that in the event that the Texas
state court namkes a final adjudication that the collateral is
property of the Debtor’s estate, the matter should be returned to

this Court so that we may enforce the Debtor’s rights.

1. BACKGROUND FACTS

The facts of this case are stated in our June 12, 2000,
deci sion, except for the following: After asserting that Carus
was in breach of the MSA, the Debtor did not comrence a state
forecl osure action. |Instead, it conducted a public sal e under
Texas state |aw of the collateral which secured the obligations
of Carus. Wiile the sale was pending, Carus and the other
Def endants filed suit in the Texas state court seeking to enjoin

the sale. The Debtor conpleted the sale but has not taken

to avoid manifest errors of law or fact or to present newy
di scovered evi dence”).

3 Inits original notion, the Defendants had al so sought
mandat ory abstention and transfer of venue under 28 U.S.C.
§ 1334(c)(2) and 28 U. S.C. § 1404(a), respectively. W denied
t he Defendants’ notion for mandatory abstention on its nerits,
and denied the notion to transfer venue, as noot. Since we
deci ded those issues in favor of the Debtor, and no notion to
reconsi der was filed by the Defendants, we do not address that
aspect of our June 12, 2000, deci sion.

2



possession of the collateral. After filing bankruptcy, the
Debt or conmenced two adversary proceedings in which it sought to
conpel the Defendants to turn over the collateral pursuant to
section 542 of the Code and asked for an order enforcing the

automati c stay.

[11. DI SCUSSI ON

A. Per nm ssi ve Abstention

As we stated in the June 12, 2000, decision, there are
twel ve factors which courts consider in deciding issues of
perm ssive abstention:

(1) the effect or |ack thereof on the
efficient admnistration of the estate;

(2) the extent to which state | aw i ssues
predom nat e over bankruptcy issues; (3) the
difficulty or unsettled nature of the
applicable state law, (4) the presence of a
rel ated proceedi ng conmenced in state court
or ot her non-bankruptcy court; (5) the
jurisdictional basis, if any, other than 28
U S.C 8 1334; (6) the degree of rel atedness
or renoteness of the proceeding to the main
bankruptcy case; (7) the substance rather
than the formof an asserted “core”
proceeding; (8) the feasibility of severing
state law clains fromcore bankruptcy natters
to allow judgnments to be entered in state
court with the enforcenent left to the
bankruptcy court; (9) the burden of the
court’s docket; (10) the likelihood that the
commencenent of the proceeding in bankruptcy
court involves forum shopping by one of the
parties; (11) the existence of a right to a
jury trial; and (12) the presence in the
proceedi ng of nondebtor parties.



Continental Airlines, Inc. v. Allen (In re Continental Airlines,

Inc.), 156 B.R 441, 443 (Bankr. D. Del. 1993); TTS, Inc. V.

Stackfleth (In re Total Technical Svcs., Inc.), 132 B.R 96

(Bankr. D. Del. 1992).

Al t hough the Defendants, and not the Debtor, comenced the
Texas state action, our findings as to nany of the factors have
not changed.

(1) A proceeding was already conmenced by the Defendants in
Texas state court. W do not find that the efficient
adm ni stration of the bankruptcy estate will be disrupted by the
l[itigation in the Texas state court.

(2) Property rights are determined as a matter of state | aw
Additionally, the terns of the MSA in question are governed by
Texas state law. Therefore, Texas issues doni nate the subject
matter of the litigation.

(3) W are unaware of any unsettled or difficult question of
Texas state |l aw, however, the Texas state court is the better
forumto decide such an issue, should one arise.

(4) Whether or not the Debtor comrenced the action, there is
a state court proceedi ng which has al ready commenced.

(5) This Court does not have any basis for jurisdiction
other than 28 U.S.C. 8§ 1334. 1In contrast, the contract at issue
has a choice of |aw provision that provides for resolution in the

Texas courts. Finally, there are sufficient contacts to satisfy



a jurisdictional nexus to Texas. W therefore conclude, as we
did before, that the jurisdictional considerations favor
permtting the Texas court to decide the issue presently before
it.

(6) and (7) We conclude that the adversaries are related to
the mai n bankruptcy cases and constitute “core” proceedi ngs.

(8) It is feasible (and in fact preferable) to allow the
state court to conclude the case in front of it, leaving for this
Court only a determination as to the effect of the bankruptcy
filing on the parties’ rights.

(9) Gven this Court’s heavy docket, the Texas state action
can be administered in the Texas court at |east as quickly as
her e.

(10) The filing of the adversary proceedi ng was not an
attenpt to forum shop by the Debtor

(11) The right to a jury trial is not inplicated.

(12) The Texas litigation involves nondebtor parties which,
in addition to the Defendants, include the former and current
officers and directors of the Debtor.

Eval uating the twelve factors is not a mathematical fornula.

Trans Wrld Airlines, Inc. v. Karabu Corp., 196 B.R 711, 715

(Bankr. D. Del. 1996). However, the factors favor abstention
under 28 U. S.C. 8§ 1334(c)(1). W, therefore, reaffirmour prior

deci sion to abstain.



B. Clarification

Since the Debtor did not avail itself of the Texas state
courts, it need not enforce its rights in the collateral only
t hrough those courts. Therefore, in the event that the Texas
state court nmakes a final determ nation that the accounts
recei vabl e and other collateral at issue are property of the
Debtor, all matters should be returned to this Court for

enforcenent of the Debtor’s rights under the Bankruptcy Code.

F11. CONCLUSI ON

For the foregoing reasons, we reaffirmour prior decision
and grant the Defendants’ notion to abstain under the doctrine of
di scretionary abstention and clarify our prior Order as stated
above.

An appropriate Order is attached.

BY THE COURT:

Dat ed: Decenber 14, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
OWNA MEDI CAL PARTNERS, | NC., ) Case Nos. 00-1493 (MW
et al., ) through 00-1508 (MFW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 00-1493 (MW)
OWNA MEDI CAL PARTNERS, | NC., )
)
Plaintiff, )
)
V. ) Adversary Nos. A-00-439 (MFW
) and A-00-550 (MW
CARUS HEALTHCARE, P.A., et al., )
)
Def endant s. )
)
ORDER

AND NOW this 14TH day of DECEMBER, 2000, upon consideration
of the notion of Carus Healthcare, P.A (“Carus”) and the other
Def endants for abstention in the above two adversary proceedi ngs
and the Response of the Debtor thereto, for the reasons set forth
in the acconpanying Qpinion, it is hereby

ORDERED that the Motion to abstain is GRANTED

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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