IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
MARI NER POST- ACUTE NETWORK, ) Case Nos. 00-113 (MFW
INC., et al., ) t hrough No. 00-214 (MW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 00-113 (MFW)
)
MARI NER HEALTH GROUP, | NC., ) Chapter 11
et al., )
) Case Nos. 00-215 (MFW
Debt or s. ) t hrough No. 00-301 (MW
)
) (Jointly Adm ni stered Under
) Case No. 00-215 (MFW)
OPI NI O\

Before the Court is the Debtors’ Mtion for Order Modifying
Procedures for Interim Conpensation and Rei mbursenment of Expenses
and the United States Trustee’'s (bjection thereto. For the

reasons set forth below, we grant the Mtion.

FACTUAL BACKGROUND

On January 18, 2000, Mariner Post-Acute Network, Inc., and
several of its affiliates (“MPAN’) and Mariner Health G oup
Inc., and several of its affiliates (“MHG) (collectively “the
Debtors”) filed voluntary petitions under Chapter 11 of the

Bankruptcy Code. By Order dated January 18, 2000, the cases are

" This OQpinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rul e of
Bankruptcy Procedure 7052, nade applicable to contested matters
by Rul e 9014.



being jointly adm ni stered under case nunbers 00-113 (for the
MPAN Debt ors) and 00-215 (for the MHG Debtors).

Early in these cases, the Debtors filed notions to approve
procedures for the conpensation of professionals. The notions
were not opposed by the United States Trustee’'s Ofice (“the
UST”). The Order granting the Mdtions (“the Fee Procedures
Order”) provided that professionals are authorized to file fee
applications on a nonthly basis. If no objections are filed to
the nonthly applications, the applicants may certify no
objection, and the Court can review and grant the applications
w t hout need for a hearing.

On July 7, 2000, the Debtors filed the instant notion
seeking a nodification of the Fee Procedures Order.

Specifically, the Debtors seek approval of the follow ng
procedure (“the Mdified Conpensation Procedure”): Professionals
may serve (but not file) nonthly fee statenents upon all other
parties in interest in the case, including the UST. |If no
objections are raised by any party in interest within twenty days
of service, the Debtors would be required to pay 80% of the fees
and 100% of the expenses requested in the nonthly fee statenents.
If objections are raised, the parties would attenpt to resol ve

them |If they are unable to reach an accord, the applicant can



ei ther seek approval fromthe Court of all fees requested or

el ect paynent of only 80% of the uncontested fees at that tine.?
The Modifi ed Conpensation Procedure also requires the

professionals to file wth the Court quarterly interimfee

appl i cati ons whi ch seek approval of the previous three nonths’

fee statenments. On approval of the fee applications, the Debtors

woul d be required to pay all fees all owed, but not yet paid.

1. JURI SDI CTl ON

This Court has jurisdiction over this matter as a core
proceedi ng pursuant to 28 U . S.C. § 1334 and 157(b) (1), (b)(2)(A),
and (O.

I11. ARGUMVENT

The UST objected to the Mdtion for approval of the Mdified
Conpensati on Procedure on two grounds: (1) |aw of the case
precludes the nodification, and (2) the Mdified Conpensation
Procedure violates the provisions of section 331 of the
Bankruptcy Code. For the reasons set forth below, we overrule

t he UST objections and grant the Debtors’ Mbtion.

2 In other words, if the professional sought $100 in fees
and received objections to $10, it would still be permtted to
recei ve paynment of $72 (80% of $90).
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A. Law of the Case

The | aw of the case doctrine “limts the extent to which an
issue wll be reconsidered once a court has nmade a ruling on it”

in a particular case. See, e.q., Fagan v. Gty of Vineland, 22

F.3d 1283, 1290 (3d Cr. 1994). The UST argues that we shoul d
not reconsider our prior decision under the |aw of the case
doctri ne because the Debtors have not denonstrated the
“exceptional circunstances” that the Third Crcuit has

articul ated as necessary: “such as where there has been an

i ntervening change in the | aw, where new evi dence has becone
avai |l abl e, or where reconsideration is necessary to prevent clear

error or manifest injustice.” Al Tech Specialty Steel Corp. v.

Al l egheny Int’| Credit Corp., 104 F.3d 601 (3d Gir. 1997).

The UST's argunent is without nmerit because the |aw of the

case doctrine does not apply in this case. That doctrine applies

only to substantive rulings by the Court. See, e.qg., Inre
Kendavis Indus. Int’'l, Inc., 91 B.R 742, 746-47 (Bankr. N.D
Tex. 1988). It does not apply to procedural or admnistrative

orders which the Court always retains the ability to nodify.

The Fee Procedures Order was an adm nistrative order which
nerely specified procedures for the filing and all owance of fee
applications in these jointly adm nistered cases. It was not a
judgment or order entered in a contested matter. |In fact, it was
entered on the first day of this case without notice to any party

in interest other than the UST. Such adm nistrative, procedural



orders are always subject to nodification by the Court, either

sua sponte or on notion of any party. See, e.qg., Sill Corp. v.

United States, 343 F.2d 411, 420 (10th G r. 1965) (anendi ng

pretrial order); Wnn-Senter Constr. Co. v. Healy Enter., No. 90-

2173-0, 1992 W. 97764, at *2 (D. Kan. April 30, 1992)(pretrial
orders “may always be nodified in the interest of the

adm ni stration of justice”).

B. Section 331

The UST argues that section 331 of the Bankruptcy Code
precl udes approval of the Modified Conpensation Procedure
requested by the Debtors. That section provides:

A trustee, an exam ner, a debtor's attorney,
or any professional person enployed under
section 327 or 1103 of this title may apply
to the court not nore than once every 120
days after an order for relief in a case
under this title, or nore often if the court
permts, for such conpensation for services
rendered before the date of such an
application or reinbursenment for expenses

i ncurred before such date as is provided
under section 330 of this title. After notice
and a hearing, the court nay all ow and

di sburse to such applicant such conpensation
or reinbursemnent.

11 U. S.C § 331.

1. Section 331 permts nonthly paynment of
pr of essi onal fees

Wil e section 331 expresses the normal rule that interimfee

applications may be filed only once every 120 days, it expressly



permts the Court, in appropriate circunstances, to permt fee
applications to be filed nore often. Courts have generally
recogni zed that in large cases it is appropriate to allow paynent

of professionals nore frequently. See, e.qg., In re Bennett

Funding G oup, Inc., 213 B.R 227, 332 (Bankr. N.D.N. Y. 1997); In

re Kaiser Steel Corp., 74 B.R 885, 892 (Bankr. D. Colo. 1987).

A 1992 gui de to managi ng bankruptcy nega-cases whi ch was produced
by the Federal Judicial Center noted the unique pressures that

| ar ge bankruptcy cases place on professionals: “In a |large case,
it is likely that the professionals appointed under section 327
are investing huge quantities of tinme, and therefore receiving
paynment only once every four nonths may i npose an intolerable
burden on them and may place themat a significant economc

di sadvantage to the professionals retained by the creditors.”

S. Elizabeth G bson, A Guide to the Judicial Mnagenent of

Bankr upt cy Mega- Cases, 18 (1992).

The pressures are felt not only by the professionals, but
al so by debtors. Debtors often prefer a nonthly paynent schedul e
for professional fees in order to permt themto better nanage
their cash flow. Such arrangenents should al so abrogate the
necessity to pay large pre-petition retainers to debtors’
prof essi onal s thereby assuring that debtors will be in a better
financial condition at the beginning of the reorganization
process. Further, requiring nonthly paynment of professional fees

may alert the parties, and the Court, to an administratively



i nsol vent debtor earlier than in the case where fees are all owed
and paid |l ess frequently.

The UST does not argue that |arger cases do not warrant nore
frequent all owance and paynent of professional fees. 1In fact, by
agreeing to the original conpensation procedures, which permt
the filing of nmonthly fee applications, the UST acknow edged t hat
the size of these cases warranted paynent of professional fees on
a nonthly basis. However, the UST asserts that before any fees
can be allowed and paid section 331 requires: (1) the filing of
a formal fee application, (2) notice and a hearing, and

(3) review by the Court.

2. Formal fee application

To permt adequate review to determne if the services
performed by a professional are necessary and the fees requested
reasonabl e, the professional nust file a detailed fee
application. As stated by the Court of Appeals for the Third
Crcuit: “W do not doubt the applicant’s duty to submt fee

applications with enough detail to enable the court to reach an

i nformed decision -- one necessarily grounded in conplete,
coherent information -- as to whether the requested conpensation
is justified.” |In re Busy Beaver Bldg. Cr., Inc., 19 F.3d 833,

845 (3d CGir. 1995).
The Modi fied Conpensation Procedure does provide for the

preparation of detailed nonthly fee statenments, as well as the



filing of simlarly detailed fee applications on a quarterly
basis. Thus, the proposed procedure conplies with the

requi renents of the Code for sufficient detail of the services
rendered to permt review and eval uation by the other interested

parties in the case and the Court.

3. Noti ce and a heari ng

The UST asserts that section 331 requires that, before any
fees are paid, there nust be notice and a hearing. However, the
Code specifically provides that where a “notice and a hearing” is
required by the Code, only “such notice and opportunity for a
hearing as is appropriate in the particular circunstances” is
required. That is, an act may be taken w thout an actual
hearing, if a hearing is not tinely requested by a party in
interest. 11 U S.C. 8 102(1)(A). The legislative history of
section 102 notes that “[t]his is a significant change from
present |aw, which requires the affirmative approval of the
bankruptcy judge for al nost every action. The change will permt
t he bankruptcy judge to stay renoved fromthe adm nistration of
t he bankruptcy or reorgani zation case, and to becone invol ved
only when there is a dispute about a proposed action, that is,
only when there is an objection.” S. Rep. No. 989, 95th Cong.,
2d Sess. 27-28 (1978).

In this case, the Mddified Conpensation Procedure provides

notice and an opportunity for a hearing, in several ways. First,



on receipt of the nonthly fee statenent, a party may object and,
if the objection is not consensually resolved, then the applicant
may request a hearing or the disputed fees will not be paid.
Second, the Mdified Conpensation Procedure requires that fee
applications be filed with the Court and noticed for a hearing on
a quarterly basis. |If an objection is filed, a hearing will be
hel d to consider approval of the fees paid in the previous
quarter. Thus, we conclude that the “notice and hearing”

requi renents of section 331 have been nmet by the Mdified

Conpensati on Procedure.

4. Pri or court approval

The UST asserts that the Modified Conpensation Procedure
viol ates section 331 because it permts paynment of professional
fees before the Court has actually approved those fees. The
Debtors argue that section 331 does not require prior Court
approval, only that the Court ultinately approve the fees. Since
the Modified Conpensation Procedure provides for Court approval
of all fees and expenses on a quarterly basis, the Debtors argue
that the Modified Conpensation Procedure should be all owed.
There is a split of opinion on this issue.

The UST cites several cases to support its position that
prior Court approval of conpensation is necessary before paynent

may be nmade. See, e.qg., Inre Commercial Fin. Serv., Inc., 231

B.R 351, 356 (Bankr. N.D. Ckla. 1999)(section 331 does not



aut hori ze paynent of professional conpensation until court

reviews and all ows di sbursenent); Comonweal th of Pennsyl vani a,

Dep’'t of Labor and Indus. v. Cunningham & Chernicoff, P.C., (ln

re Pannebaker Custom Cabinet Corp.), 198 B.R 453, 458 (Bankr.

M D. Pa. 1996)(sane); In re Perrysburg Marketplace Co., 176 B. R

797, 799 (Bankr. N.D. Chio 1994)(sane); In re Genline Goup,

L.P., 167 B.R 453, 455 (Bankr. N.D. Chio 1994)(sane). See also,

In re Pacific Forest Indus., Inc., 95 B.R 740, 745 (Bankr. C.D

Cal . 1989)(post-petition retainer paynments to debtor’s counsel
are fundanmentally at odds with sections 330, 331 and 503).

A nunber of cases permt professionals to receive
conditional interimpaynents, subject to later review by the
Court. The |eading case supporting this positionis Inre

Knudsen Corp., 84 B.R 668 (B.A P. 9th Cr. 1988). See also, In

re Bennett Funding Goup, Inc., 213 B.R at 232 (conditional

interimpaynents to professionals, subject to disgorgenment, may

be permtted in limted factual contexts); In re WeW Prot ecti on

Agency, Inc., 200 B.R 615, 620 (Bankr. S.D. Ghio 1996)

(conditional interimpaynents, subject to disgorgenent, my be

permtted in large cases); In re Dandy Lion Inns of Anerica, 120

B.R 1015, 1017-18 (D. Neb. 1990)(section 328 permts courts to
approve a procedure which allows professionals to receive

conditional interimpaynents, subject to disgorgenent, in |arge
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cases, but the bankruptcy court failed to consider whether the
facts of the case warranted such a procedure).?

I n Knudsen, the Court was faced with a question identical to
t hat posed here: whether the bankruptcy court has the authority
to approve a procedure to permt debtors to make conditi onal
nmont hly post-petition paynents of professional fees w thout prior
Court approval of those paynents. 1d. at 670.

The Knudsen anal ysis began with section 328, which provides,
in relevant part:

The trustee, or a commttee appointed under
section 1102 of this title, with the court's

3 At least one Bankruptcy Court has issued a Standing Order
whi ch permts the paynment of fees prior to Court approval in
| arge cases. See, e.qg., Ceneral Order Establishing Procedures
for Monthly Conpensation and Rei nbursenment of Expenses and
attached Monthly Fee Order (Bankr. S.D.N. Y. January 24, 2000),
avai |l abl e at http://ww. nysb. uscourts. gov/orders/ n219. pdf.

The I ocal office of the UST (Region 3) is the sole
objector to the Debtors’ notion. At |east two other regional
of fices of the UST support interim paynents to professionals,
where appropriate. In California Wbbing Indus., Inc., No. 00-
11116- ANV (Bankr. D.R1.), the UST for Region 1 endorsed a
simlar fee procedure.

Additionally, inits Guide to Applications for Enploynent
of Professionals and Treatment of Retainers, the UST for Region
16 includes a section specifically detailing the procedures for
drawi ng agai nst post-petition retainers. That section, titled
“Accounting for Services Covered by a Retainer,” permts
prof essi onal s who have received pre-petition or post-petition
retainers to submt nonthly fee statenments on notice to all of
the appropriate parties, the professionals nmay w thdraw funds
fromtrust accounts w thout any notice or hearing, unless an
objection to those fee statenents is tinely filed and served.
See Ofice of the United States Trustee, Quide to Applications
for Enpl oynent of Professionals and Treatnent of Retainers,
avai l abl e at http://ww. usdoj.gov: 80/ ust/r16/ HTM.%20Cui de%20
Enmpl oynent %205%2094. ht m
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approval, nmay enploy or authorize the

enpl oynment of a professional person under

section 327 or 1103 of this title, as the

case nmay be, on any reasonable terns and

conditions of enploynment, including on a

retainer, on an hourly basis, or on a

contingent fee basis.
11 U.S.C. § 328(a) (1993). The Knudsen Court anal ogi zed t he
condi tional nonthly paynent of professional fees to a rolling
retainer agreenent. Wiile the professionals are permtted to
recei ve paynent every nonth, the professional fees are not
allowed until after a fornal fee application is filed, parties
have had the opportunity to object, the court has reviewed the
application and the fees have been approved. 1d.

The Knudsen Court suggested there are a nunber of procedures
whi ch coul d be adopted to ensure that, if fees are | ater denied,
those nonies may be recovered: professionals may receive interim
paynents which are only a percentage of the anount bill ed;
prof essi onal s can post a bond covering any possi bl e disall owance;
counsel’s financial position can be evaluated to assure that any
reassessment can be repaid; or funds paid prior to Court approval
can be held in trust until a final or interimfee allowance is
made. Knudsen, 84 B.R at 672.

Section 329(b) expressly provides that the Bankruptcy Court
may order the disgorgenent of any fees paid to a professional
where it is ultimately determ ned that the paynent was excessive.

O course, all professional fees which are paid under sections

328, 330 or 331 are subject to the Bankruptcy Court’s inherent

12



authority to order disgorgenent. See In re Prudhome, 43 F.3d

1000, 1003 (5th G r. 1995)(bankruptcy court has "broad discretion
in awardi ng and denying fees paid in connection w th bankruptcy
proceedi ngs [whi ch] enpowers the bankruptcy court to order

di sgorgenent”); Busy Beaver, 19 F.3d at 841 (“bankruptcy courts

have an i nherent obligation to nonitor estates and serve the

public interest”); In re Levin, No. 97-15574DW5, 1998 W. 732878,

at *3 (Bankr. E.D. Pa. Cct. 15, 1998)(“The ability to deny
conpensati on and order the disgorgenent of funds is part of a
bankruptcy court’s inherent authority to regul ate professional
conpensati on and protect bankruptcy estates”).

The Knudsen Court limted its procedure for paynent of fees
before court approval to those cases where the following criteria
are net:

1) The case is an unusually large one in
whi ch an exceptionally |arge anmount of
fees accrue each nonth;

2) The court is convinced that waiting an
extended period for paynent woul d pl ace
an undue hardshi p on counsel;

3) The court is satisfied that counsel can
respond to any reassessnent in one or
nore of the ways |isted above; and

4) The fee retainer procedure is, itself,
the subject of a noticed hearing prior
to any paynent thereunder.

Id. at 672-73.
We agree with the rationale and concl usion of the Knudsen

deci sion that section 328 permts a court to approve a procedure

13



which allows nonthly conditional interimpaynents to be nade to a
prof essional wi thout prior Court approval, subject to |later
review and di sgorgenment. The phrase “wi thout prior Court
approval” refers only to the specific nonthly paynent. Before
any nonies are paid to any professional, the Court nust approve
the procedure which allows professionals to receive a conditiona
paynment. Even then, those paynents are conditional and the Court
retains the right to later disallow paynment of those fees or
expenses during its review of the formal fee application and,
consequently, the Court may order disgorgenent of any fees which
were inproperly received. Further, as noted above, the Court
al ways retains the power to nodify such a procedure if it later
proves unwor kabl e or inprovident.

However, we decline to limt our holding to cases which neet
t he Knudsen four-prong test, because we recognize that there are
ot her factors which may be rel evant, including whether other fee
arrangenents woul d i npose a hardship on the debtor. W recognize
that many debtors may prefer the conditional paynent of
prof essional fees on a nonthly basis as nore consistent with
their cash flow needs and in order to pernit the debtor to
noni tor and control its adm nistrative costs. Another factor we
consider relevant is the effect of the proposed procedure on the
ability of the Court to adequately review professional fee
applications. In large cases, it is often difficult for the

Court to assess whether services rendered by a professional were

14



necessary or performed within a reasonable tine when the Court
only has one nonth’s worth of tine to review. The Court often
has to revi ew several nonths of fee applications to determ ne
whet her a specific task was perfornmed in a reasonabl e anount of
time and provided a benefit to the estate. Thus, quarterly fee
applications nmake it easier for the Court to performthis
function.

W also find that there may be other inportant factors which
we have not specifically enunerated here, including the paynent
arrangenment's econom c i npact on the debtor's ongoi ng busi ness
operation, the ability of the debtor to reorganize, or the

reputation of debtor’s counsel. See In re Jefferson Bus. Cir.

Assoc., 135 B.R 676, 679 (D. Colo. 1992).

In any case in which the party seeks to receive an interim
paynent of fees, it nmust seek Court approval of the procedure in
advance. The professional has the burden to show that the
proposed procedure is appropriate in the context of each case.

In re Dividend Devel op. Corp., 145 B.R 651, 656 (Bankr. C. D

Calif. 1992).

There nmust al so be sonme assurance that any fees which are
subsequent |y disall owed are avail able for disgorgenment. W
conclude that, in the absence of posting a bond covering any
possi bl e di sgorgenent or placing those funds paid prior to Court
approval into a trust account until a final or interimfee

al l omance i s made, any professional paid under such a procedure

15



may receive only a percentage (normally no nore than 80% of the
fees requested which are not subject to an objection by any party
in interest.

The Modified Conpensation Procedure proposed in these cases
neets the criteria, as outlined above. The cases are |arge,
i nvol vi ng over 180 separate but jointly adm ni stered Debtors.
The Debtors’ annual revenue for 1999 was in excess of
$2.8 billion. Gven the large amount of fees incurred in this
case (over $7 million for the first eight nonths of the case), we
are convinced that waiting an extended period for paynent would
pl ace an undue hardship on the professionals. Wile no
arrangenment for a trust fund or bond has been nade, we are
satisfied that paynment of only 80 percent of professional fees
(together with quarterly review of formal fee applications) wll
reasonably ensure that any fees subsequently denied wll be
recoverable by the estate. Finally, the proposed fee procedure
has been subject to notice and a hearing prior to its approval.
G ven the hol dback of 20% of the fees requested, the requirenent
of quarterly fee applications for review by the Court, and the
probability that this case will |ast a substantial tine, we are
convinced that there are anple opportunities for review of the
fees paid and a reasonabl e assurance that any fees disall owed
will be recoverable by the estate. W, therefore, approve the

Modi fi ed Conpensati on Procedures.

16



V. CONCLUSI ON

For the reasons set forth herein, the Debtors’ Motion for
Order Modifying Procedures for InterimConpensation and
Rei mbur senent of Expenses is approved.

An appropriate Order is attached.

BY THE COURT:

Dat ed: Novenber 16, 2000
Mary F. Walrath
Uni ted States Bankruptcy Judge
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)
MARI NER POST- ACUTE NETWORK, ) Case Nos. 00-113 (MFW
INC., et al., ) t hrough No. 00-214 (MW
)
Debt or s. ) (Jointly Adm ni stered Under
) Case No. 00-113 (MFW)
)
MARI NER HEALTH GROUP, | NC., ) Chapter 11
et al., )
) Case Nos. 00-215 (MFW
Debt or s. ) t hrough No. 00-301 (MFW
)
) (Jointly Adm ni stered Under
) Case No. 00-215 (MFW)
ORDER

AND NOW this 16TH day of NOVEMBER, 2000, upon consideration
of the Debtors’ Mdtion for Order Mdifying Procedures for Interim
Conpensati on and Rei nbursenent of Expenses and the United States
Trustee’'s Objection thereto, it is hereby

ORDERED that the Mdtion is hereby GRANTED;, and it is further

ORDERED t hat the Mdified Conpensation Procedures set forth
in the Motion shall apply begi nning on Decenber 1, 2000, to al
prof essionals who are required to file nonthly fee applications

covered by the prior conpensation procedures in these cases.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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