N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
LI DS CORPORATI ON, % Case No. 01-0021 (MW
Debt or . %
)
OPI NI O\

Before the Court is the request of M chael Doukas Associ ates
(“Doukas™) for inmmedi ate paynent of an allowed adm nistrative
expense claimand the Debtor’s objection thereto. For the
reasons set forth below, we grant Doukas’ request and direct the

Debt or to pay Doukas $136, 196. 02.

BACKGROUND

The Debtor is one of the world' s largest hat retailers.
Pre-petition, Doukas and the Debtor entered into a service
contract pursuant to which Doukas digitally photographed each of
the Debtor’s hats so that the digital pictures could be placed on
the Debtor’s website. The agreenent provided that the Debtor
would remt a one-tinme paynent to Doukas in exchange for granting
t he Debtor permanent rights to use the pictures. Pre-petition,

t he Debt or downl oaded t he phot ographs from Doukas to the Debtor’s

website and the Debtor has continued to use Doukas’ pictures on

1 This Opinion constitutes the findings of fact and
conclusions of |law of the Court pursuant to Federal Rule of
Bankrupt cy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



their website since the filing of the Debtor’s petition on
January 4, 2001.

On February 2, 2001, Doukas filed a notion seeking an order
either (a) lifting the automatic stay to pursue a suit for
copyright infringenment in Massachusetts, (b) directing the Debtor
to pay for the use of the pictures as an adm ni strative expense,
or (c) enjoining the Debtor fromusing the pictures. After a
heari ng on March 14, 2001, we concluded that Doukas was entitl ed
to paynent as an adnministrative expense. The parties’ contract
provi ded that paynment in full was due for any use of the
phot ogr aphs. Because the Debtor continued to use the photographs
post-petition and that use benefitted the estate, we concl uded
that Doukas’ claimwas entitled to adm nistrative expense status
pursuant to section 503(b)(1)(A). W subsequently determ ned the
Debt or owed Doukas $121,214.46 as an adm nistrative expense.?

At the conclusion of the hearing, the Debtor asserted that
it believed that Doukas was liable to the estate for a preference
and asked for a continuance to permt it to determ ne the anount.
We granted a one-week continuance to permt the parties to
determ ne the facts and see if a consensual resol ution was
possi bl e. The Debtor subsequently filed an adversary proceedi ng

pursuant to section 547 agai nst Doukas seeking recovery of

2 This was less than the one-tinme paynment provided in the
parties’ contract and was cal cul ated on the percentage of the
phot ogr aphs whi ch Doukas proved the Debtor had actually used
post - petition.



$139, 000. At the continued hearing on Doukas’ administrative
claim held on March 23, 2001, the Debtor asserted that, pursuant
to section 502(d), it need not remt any paynent to Doukas unti l
Doukas repays the asserted preference.

At the conclusion of the hearing, we directed the parties to

submit post-argunent briefs.

1. JURI SDI CTI ON

This Court has jurisdiction over this Mtion, which is a
core proceeding pursuant to 28 U.S.C. 8§ 1334 and 8§ 157(b)(2) (A,
(B), and (O.

11, DI SCUSSI ON

The Debtor asserts that no adm nistrative claimcan be
all owed or paid to Doukas until Doukas satisfies the preference
cl ai mthe Debtor has against him The Debtor relies on section
502(d) which provides:

Not wi t hst andi ng subsections (a) and (b) of
this section, the court shall disallow any
claimof any entity from which property is
recoverabl e under section 542, 543, 550, or
553 of this title or that is a transferee of
a transfer avoi dabl e under section 522(f),
522(h), 544, 545, 547, 548, 549, or 724(a) of
this title, unless such entity or transferee
has paid the anount, or turned over any such
property, for which such entity or transferee
is |iable under section 522(i), 542, 543,
550, or 553 of this title.



In response, Doukas cites Judge Wal sh’s deci sion in Canel ot

Music, Inc. v. MHWAdvertising and Public Relations, Inc. (In re

CM Hol dings, Inc.), slip. op., Adv. No. 97-9 (PJW, (Bankr. D

Del . August 28, 2000). In CM Holdings, the Court concl uded that

adm ni strative expense clains “are not within the purview of
8§ 502(d).” 1d. at 34-38. 1In so holding, the Court exam ned the
context in which section 502(d) applies to sone, but not all,
post-petition clainms. Further, the Court considered a nunber of
Code provisions which distinguish between adni nistrative and
ot her types of cl ai ns.

First, the Court applied the statutory interpretation

doctrine of expressio unius est exclusio alterius.® Section 502

generally deals only with the allowance of pre-petition clains.*
Section 502, however, does identify five types of post-petition
clains, contained in subsections 502(e)(2), (f), (g), (h) & (i),
whi ch:

shall be all owed under subsection (a), (b),

or (c) of this section or disallowed

subsection (d) of this section, the sane as

if the claimhad becone fixed before the date

of filing of the petition.
The result is that although those clains arise post-petition,

they are treated as pre-petition clains and section 502(d)

3 This translates as: to express or include one thing is
to exclude the other. Black’s Law Dictionary 602 (7th ed. 1999).

4 See 11 U.S.C. § 502(a), (b) & (c). See also, section 503
whi ch defines post-petition clains.
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expressly applies. The CM Holdings Court concluded that, because

section 502(d) expressly applies to sone post-petition clains, it
suggests that section 502(d) was not intended to apply to every
post-petition claim [d. at 34-36.

Second, the CM Hol di ngs Court exam ned sections 101(10),

348(d) and 501 which distinguish between pre-petition, post-
petition, and adm nistrative clains. 1d. at 36-38. Those
differences, the Court concluded, denonstrate the preferred
treatnent which adm nistrative clains receive under the Code.
The Court found that applying section 502(d) would subvert the
priority (and therefore the incentive for potential creditors to
do business with debtors) which the Code provides to
adm ni strative cl ai ns.

The Debtor’s brief focuses on two issues. First, the Debtor

asserts that CM Hol di ngs was incorrectly decided, and second, the

Debt or asserts that Doukas’ claimarose pre-petition but becane
due post-petition. Therefore, its claimshould be treated like a
pre-petition claimeven if it is classified as an adm nistrative
claim

The Debtor asserts that applying section 502(d) to al
adm ni strative expense clains is not inconsistent with the
express application of section 502(d) to sone of the clainms. The

case upon which the Debtor primarily relies is Tidwell v. Atlanta

Gas Light Co. (Inre Georgia Steel, Inc.), 38 B.R 829 (Bankr.




MD. Ga. 1984). In Ceorgia Steel, the Court determ ned that

status as an admi nistrative clai mant had no beari ng on whet her
section 502(d) was applicable. [1d. at 839. |In so concluding,
the Court relied upon earlier decisions based upon section 57g of
t he Bankruptcy Act.®> The Court stated that section 502(d) of the
Code “basically tracks section 57g of the Bankruptcy Act.” Id.

at 840 n.8 (citing Collier on Bankruptcy § 502.04 (15th ed.
1983)). The Court therefore concluded that the clai mant was not
entitled to set off its adm nistrative expense agai nst an

avoi dance action recovery by the trustee, but was required to pay
the preference before its adm nistrative claimcould be allowed.

We decline to follow Georgia Steel. Rather, we agree with

Judge Wal sh’s analysis in CM Hol dings that adm nistrative expense

clains are accorded special treatnent under the Bankruptcy Code
and are not subject to section 502(d). In particular, we

concl ude that Judge WAl sh’s statutory analysis is correct.
Congress’ inclusion of five post-petition clains to which section
502(d) expressly applies (none of which are applicable here)

denonstrates that section 502(d) does not apply to other post-

> Section 57g provided:

The clains of creditors who have received or
acqui red preferences, |liens, conveyances,
transfers, assignnents or encunbrances, void
or voidable under this title, shall not be

al l oned unl ess such creditors shall surrender
such preferences, |iens, conveyances,
transfers, assignnents, or encunbrances.

6



petition clains. W also agree that extension of section 502(d)
to administrative clainms could have devastating effects on a
debtor’s ability to reorganize. |f trade vendors felt that a
preference could be used to prevent the paynent of their
adm nistrative clains, they would be extrenely reluctant to
extend post-petition credit to a chapter 11 debtor.

The Debtor additionally argues that Doukas’ claimis a pre-
petition claimand, therefore, should be treated |i ke any other

pre-petition claim The Debtor relies upon In re Eye Contact, 97

B.R 990 (Bankr. WD. Wsc. 1989), to support its position that
section 502(d) provides that Doukas is not entitled to keep any
adm nistrative allowance to the extent that it nay be liable for

a preference action. |In Eye Contact, the issue was not whet her

section 502(d) applied to admnistrative clains, but whether it
applied to a pre-petition priority wage claim Therefore, it is
not applicable. Further, we have already determ ned that Doukas
has an administrative expense claim To the extent the Debtor is
rearguing its position on this point, we reject it.

There is an additional reason to overrule the Debtor’s
obj ection. The Debtor does not have a final judgnment on its
preference conplaint. To disallow a claimunder section 502(d)
requires a judicial determnation that a claimant is |iable.

See, e.qg., Creditors of Melon Produce, Inc. v. Braunstein, 112

F.3d 1232, 1327 (1st Cr. 1997)(“the key phrase in this inquiry



Is ‘“the anbunt . . . for which such entity or transferee is
liable”). Therefore, a debtor wishing to avail itself of the
benefits of section 502(d) nust first obtain a judicial

determ nation on the preference conplaint. See Canpbell v.

United States (In re Davis), 889 F.2d 658, 662 (5th Cr

1989) (section 502(d) “is designed to be triggered after a
creditor has been afforded reasonable tinme in which to turn over
anounts adj udicated to belong to the bankruptcy estate”); In re

Mount ai neer Coal Co., Inc., 247 B.R 633, 641 (Bankr. WD. Va.

2000) (section 502(d) “woul d not appear applicable unless and
until a finding under one of the cited sections had been nade and
then the claimant had failed to conply with such ruling”). Here,
t he Debtor has nerely comrenced an adversary proceeding; that is
not enough to determ ne that Doukas is liable. The fact that the
Debtor states that it is confident that it will be successful in
the preference action is immterial. Until the Debtor obtains a
j udgnment agai nst Doukas upon which Doukas is liable for a

preference, section 502(d) is not applicable.



V. CONCLUSI ON

For the foregoing reasons, we grant Doukas’ request for
i mredi ate paynent of an allowed adm nistrative expense claim
An appropriate Order is attached.

BY THE COURT:

Dated: April 6, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
LI DS CORPORATI ON, g Case No. 01-0021 (MW
Debt or . g
)
ORDER

AND NOW this 6TH day of APRIL, 2001, upon consideration of
t he request of M chael Doukas Associates for imed ate paynent of
an allowed adm nistrative expense claim it is hereby
ORDERED t hat the request is GRANTED and the Debtor is to pay
i mredi ately Doukas’ adm nistrative claimin the anount of
$121, 214. 46.
BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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