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Before the Court is the Motion of Levitz Furniture
Corporation (“the Debtor”) for Prelimnary Injunction seeking to
enjoin the prosecution of an action in the Del aware Chancery
Court brought by T. Rowe Price Recovery Fund, L.P. and Carl Marks
Managenent Conpany, L.P. (collectively “the Defendants”) agai nst
Seaman Furniture Conpany, Inc. (“Seaman”) and certain of its
officers, directors and sharehol ders (collectively “the Seaman

Parties”). After a hearing held on June 6, 2000, and

! This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.



consideration of the briefs filed by the parties, we deny the

Mbtion for the reasons set forth bel ow

BACKGROUND FACTS

The Debtor is a debtor in possession in cases comrenced
together with several of its affiliates (collectively “the
Debt ors”) under chapter 11 of the Bankruptcy Code on Septenber 5,
1997. During the chapter 11 case the Debtors have nmade several
oper ati onal changes, taking advantage of rel evant provisions of
t he Bankruptcy Code to do so, such as section 365 permtting the
rejection of |eases and executory contracts and section 364
permtting debtor in possession financing.

Pursuant to a Court-inposed deadline to file a plan of
reorgani zation, the Debtors have conducted negotiations with the
Creditors’ Commttee, the DIP |l enders and other significant
constituencies. Recently the Debtor negotiated and executed
certain agreenents with Seaman on which the Debtors hope to base
their joint plan of reorganization (“the Seaman Agreenents”).
The Seaman Agreenents are subject to Bankruptcy Court approval,
whi ch the Debtor hopes to obtain at the tinme of confirmation of
the plan of reorganization.? Essentially, the Seaman Agreenents

provi de for Seaman to operate the Debtors’ East Coast operations

2 The Debtors filed their joint Disclosure Statenent with
Respect to Second Anmended Pl an on May 26, 2000, and a hearing on
approval of the D sclosure Statenent is currently schedul ed for
June 21, 2000.



whil e the Debtors will continue to operate the Wst Coast
| ocations. |In addition, Seaman will performcertain services for
all the Debtors’ |ocations (such as accounting, adverti sing,
finance, inventory control). The Debtor believes that the
synergi es achieved by this shared arrangenent will significantly
inprove its value and financial results.
To acconplish this, a new entity, Levitz Home Furnishings,
Inc. (“LHFI”), will be forned to owmn the Debtors. The Seaman
Agreenments contenplate that the majority sharehol der of Seaman
wi || exchange its Seaman stock for LHFI stock; the other
shar ehol ders of Seaman will be given the opportunity to do the
same on a pro rata basis. Creditors of the Debtors will also be
of fered stock in LHFI pursuant to the plan of reorganization.
Subsequent to the negotiation of the Seaman Agreenents, on
or about April 26, 2000, the mnority sharehol ders of Seaman
instituted a suit in the Del aware Chancery Court agai nst the
Seaman Parties (“the Chancery Court Action”). The Chancery Court
Action seeks, inter alia, a declaration that the Seaman Parties
breached their fiduciary duties, an injunction of any action by
the Seaman Parties to consummate the Seaman Agreenents, a
resci ssion of the Seaman Agreenents (if they are consunmated),
and an award of conpensatory danmages. As the result of a
t el ephone conference with the parties, the Chancery Court has

schedul ed a pronpt hearing for June 19, 2000, on the equitable



relief sought in that Action, nanely whether the consummation of
t he Seaman Agreenents by the Seaman Parties should be enjoined or
resci nded. 3

On May 11, 2000, the Debtor instituted the instant adversary
proceedi ng in the Bankruptcy Court against the Defendants (the
Plaintiffs in the Chancery Court Action) seeking a declaration
that the Defendants have violated the automatic stay by the
institution of the Chancery Court Action, a declaration that the
Action is a tortious interference wwth a contractual right of the
Debtor in the Seaman Agreenents, an injunction of the continuance
of the Chancery Court Action or any other action to interfere
wi th the Seaman Agreenents, and an award of actual and punitive
damages, attorneys’ fees and costs.

The Debtor’s Mdtion for a prelimnary injunction was heard
on June 6, 2000. At that tinme the Debtor nodified its request to
seek only an injunction of the Chancery Court Action to the
extent that it sought an injunction or rescission of the Seaman
Agreenments. Further, while it sought only a prelimnary

injunction, the Debtor asserted that it believed that

® The expedited hearing on the equitable relief was

schedul ed at the request of the Seaman Parties who argued t hat
any delay in resolution of that issue would have an adverse

i npact on the Debtors’ bankruptcy cases by either (1) delaying
approval of the D sclosure Statenent (and, consequently,
confirmation) or (2) mailing of a Disclosure Statenent and
confirmation of a Plan which is |later determ ned to be defective
because the agreenents on which it is prem sed are rescinded.
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confirmation of the plan of reorganization (which it hoped woul d
occur this Summer) would noot the equitable relief sought by the
Def endants in the Chancery Court Action. Therefore, the Debtor
is essentially seeking a permanent injunction of the equitable
relief sought by the Defendants in the Chancery Court Action.*
W permtted the parties to submt letter briefs after the

hearing by June 12, 2000.

1. DI SCUSSI ON

To obtain a prelimnary injunction, the Debtor nust
establish four elenents: (i) a likelihood of success on the
merits of the underlying action, (ii) that it will suffer
i rreparabl e harm absent injunctive relief, (iii) that the
injunction will not cause substantial harmto the defendant, and

(1v) that public policy does not mlitate against an injunction.

See, e.q9., Cerardi v. Pelullo, 16 F.3d 1363, 1373 (3d G r. 1994);

In re Anerican Film Technologies, Inc., 175 B.R 847, 849 (Bankr.

D. Del. 1994).

* The Debtor does not seek to enjoin the prosecution of the
Chancery Court Action against the Seaman Parties for damages —-
so long as it does not interfere wwth the consummati on of the
Seaman Agreenents.



A. Li kel i hood of Success on the Merits

The Debtor asserts that it will succeed on the nerits of its
conplaint. That conplaint asserts two cl ai ns agai nst the
Defendants: first, that the institution of the Chancery Court
Action was a violation of the automatic stay under 11 U.S.C.

8 362(a)(3); and second, that the Chancery Court Action was a

tortious interference with the Debtor’s contract rights.

1. Violation of the Automatic Stay

The Debtor asserts that the institution of the Chancery
Court Action violated section 362(a)(3) of the Bankruptcy Code
whi ch provides that the filing of a bankruptcy case effects a
stay of “any act to obtain possession of property of the estate
or of property fromthe estate or to exercise control over
property of the estate.” 11 U S. C 8§ 362(a)(3). The Debtor
asserts that its interest in the Seaman Agreenents is clearly
property of the estate, since the definition of property of the
estate includes “any interest in property that the estate
acquires after the commencenent of the case.” 11 U S. C

8§ 541(a)(7). See, e.q., Inre Carroll, 903 F.2d 1266, 1270 (9th

Cir. 1990)(property of estate includes post-bankruptcy contract

executed by debtor); In re MCEG Productions, Inc., 133 B.R 232,

235 (Bankr. C. D. Cal. 1991)(sane).



The Debtor asserts that the MCEG case supports its argunent
that the Chancery Court Action is a violation of the automatic
stay. In that case, during the MCEG chapter 11 case, the debtor
and its secured creditor had entered into a conprom se settl enent
pursuant to which the debtor agreed to transfer its ownership
interest in a subsidiary which was al so in bankruptcy. 133 B.R
at 233. A notion for approval of the conpromse was filed in the
Bankruptcy Court. 1d. A creditor of the subsidiary objected to
that transfer arguing that the transfer would elimnate the
rights of the creditors of the subsidiary to recover on their
claims. 1d. After the Bankruptcy Court approved the transfer
over its objection, the creditor instituted a suit in state court
agai nst the secured creditor/transferee seeking to enjoin the
consunmation of the transfer. 1d. at 234. The debtor and
secured creditor sought an injunction of the state court suit in
t he Bankruptcy Court. |d. The Bankruptcy Court granted the
injunction, finding that the creditor’s actions violated the
automatic stay because the state court suit clearly affected and
was an act to exercise control over, the debtor’s interest in the
agreenent, which was property of the estate. 1d.

However, the MCEG case is factually distinguishable fromthe
instant case. First, in that case, the defendant was a creditor
of one of the debtors; here the Defendants are not creditors or,

arguably, even parties in interest in this bankruptcy proceedi ng.



Their only connection to the bankruptcy case is that they are
mnority sharehol ders of a party which has entered into
agreenents with the Debtor

Second, in the MCEG case, the creditor had already litigated
the issues in the bankruptcy court, and lost. |In fact, the
creditor’s state court suit was predicated on the sane argunents
that it had raised in the Bankruptcy Court proceeding. Thus, the
Bankruptcy Court in MCEG found the violation wllful since the
creditor was well aware that its actions were interfering with
rights which the debtor had pursuant to the bankruptcy court
order approving the transaction. |d. at 235. 1In this case, the
i ssues have not already been litigated in this Court, so there is
no question that the Defendants are seeking to collaterally
attack a decision of this Court.?

Thus, this case is not simlar to the typical section
362(a)(3) cases where a creditor seeks to foreclose on property
of the estate or exercise direct control over that property in
order to ensure that its claimis repaid. |In this case, the
Def endants are not seeking to obtain the benefits of the contract

for thensel ves nor are they seeking to termnate a valid contract

® Similarly in the case of In re Dublin Properties, 20 B.R

616 (Bankr. E.D. Pa. 1982), rev’'d on other grounds, sub. nom
Frankford Trust Co. v. Allanoff, 29 B.R 407 (E.D. Pa. 1983),

t he defendant was also a party in interest in the bankruptcy case
who had raised the issues before the Bankruptcy Court, and | ost,
before filing suit in the state court to enjoin the transaction.
That case is simlarly distinguishable fromthe case sub judice.
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whi ch they have with the Debtor. |In contrast, the Defendants are
seeking to enforce their own rights vis a vis those with a
fiduciary duty to them all non-debtors. Wile the result of
their suit may indirectly affect the estate, it is not an action
agai nst property of the estate or to exercise control of property
of the estate.

Further, unlike in MCEG there has been no ruling that the
Seaman Agreenents are valid and enforceable. Thus, the Debtor’s
argunent that it has a property interest in the Seaman Agreenents
is premature. Wether the Debtor has a property interest depends
on the ultimte resolution of issues raised in the Chancery Court
Action, as well as in this Court. Fromthe perspective of the
bankruptcy case, the Debtor concedes that it could not enter into
the Seaman Agreenents in the ordinary course of its business.
Consequently, the Debtor is not enpowered to enter into them
wi t hout Bankruptcy Court approval pursuant to section 363(b) or
as part of a confirmed Plan under section 1129.

The issues raised in the Chancery Court Action are also
relevant to a determ nation of whether the Debtor has a property
interest in the Seaman Agreenents. |[|f the Chancery Court
concl udes that the Seaman Parties breached their fiduciary duties
i n executing the Seaman Agreenents, rescission may be an
appropriate renedy. |In that event, the Debtor would have no

property interest in the Agreenents as they would be void.



This case is, in fact, virtually identical to the In re

Continental Air Lines, Inc., 61 B.R 758 (S.D. Tex. 1986) case.

In Continental, the debtor sought to enjoin a suit commenced by

the mnority sharehol ders of a conpany the debtor had targeted
for acquisition. The debtor, |like the Debtor in this case,
asserted that the mnority sharehol der suit violated section

362(a)(3). The Continental Court rejected the debtor’s argunent:

Appel l ee’s contention that after-acquired property
becones property of the estate pursuant to
subsection 541(a)(7) is well-founded. However,
the explicit |anguage of the Code, |egislative

hi story, and case | aw reveal s scant support for
the proposition that subsection 362(a)(3) bars the
commencenent or continuation of Appellants’ post-
petition cause of action. Although the definition
of property for purposes of the Code is broad, and
enconpasses all kinds of property, including
tangi bl e and i ntangi bl e property, choses in
action, and causes of action, subsection 362(a)(3)
does not bar every proceeding hostile to a
debtor’s clained interest in property, no matter
how t angi ble, unmatured or unliquidated the
debtor’s claim and no matter how indirect the
attack upon the estate’s interest in property.

The commencenent of proceedi ngs based upon a post-
petition cause of action against the debtor is
general ly not enconpassed by subsection 362(a)(3),
even when a substantial claimadverse to the
debtor’s clainmed interest in property is asserted
which mght ultimately establish that the estate
has no |l egal or equitable interest in the clained
property. The contrary interpretation would run
counter to the pervasive distinction between pre
and post - bankruptcy events, and woul d render
subsection 362(a)(1) generally coextensive wth,
and superfluous to, 362(a)(3).

61 B.R at 778 (enphasis added).
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The Continental Court concluded that the mnority

sharehol ders’ action did not violate section 362(a)(3). 1d. at
779. In so doing, it noted that the mnority sharehol ders m ght
be entitled to a constructive trust on the property which the
debtor asserted was property of the estate and that the

Bankr upt cy Code recogni zes constructive trusts as exceptions to
the definition of property of the estate. 1d. at 780, n.44; see
also 11 U S.C. 8§ 541(d).

We agree with the reasoning of the Continental Court and

decline to extend the reach of section 362(a)(3) as far as the
Debt or asserts. W conclude that that section does not bar the

Def endants from prosecuting the Chancery Court Action.

2. Annul nent of the Stay

Even if the stay were applicable, however, we would annu
the stay to permt the Chancery Court Action to proceed on the
equi tabl e renedi es i ssues, which are the ones which nost directly

affect the Debtor. See, e.qg., Inre Siciliano, 13 F. 3d 748 (3d

Cr. 1994)(court may annul stay and retroactively validate any

violation of the stay); Continental, 61 B.R at 779-80

(suggesting that even if section 362(a)(3) applied to the
mnority sharehol ders’ suit, the stay should have been nodified

to permt the suit to proceed).
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The Debt or conceded at oral argunent that the Defendants may
continue to prosecute their | egal clains against the Seaman
Parties and would be able to press their equitable clains in the
Chancery Court Action, if they obtained relief fromthe stay.

Li ke the Continental Court, we conclude that if the stay is

applicable, it should be annulled to permt the Chancery Court
Action to proceed.

Relief fromthe stay to proceed wth a state court action
may be granted where no great prejudice to the Debtor will result
fromits continuance, where hardship will inure to the non-debtor
if relief is not granted and where the creditor has sonme chance

of prevailing. See, e.qg., In re Rexene Products Co., 141 B.R

574, 576 (Bankr. D.Del. 1992).

In this case, there does not appear to be any significant
prejudice to the Debtor by allow ng the Chancery Court Action to
proceed. As noted above, the issues raised in that Action nust
be deci ded before the confirmation of the Debtors’ plan of
reorgani zati on, whose feasibility is prem sed on the
ef fecti veness of the Seaman Agreenents. The Chancery Court has
al ready schedul ed an expedited hearing on the equitable issues
for June 19 and all indications are that it wll be pronptly

decided.® We do not have jurisdiction over the issues or parties

® W feel conpelled to correct an inpression that the
parties in the Chancery Court Action nmay have made on the
Chancery Court. While the Debtors’ Disclosure Statenent hearing

12



to the Chancery Court Action, since they involve only rights of
non- debt ors agai nst each ot her.

Further, great hardship will result if the Defendants are
not permtted to proceed now, because (as the Debtor hopes) they
may | ose a val uabl e renedy (the equitable renmedy of injunction or
rescission) if the issue is not decided in the Chancery Court
Action before the confirmation hearing. Finally, the Defendants
have net the third prong, since that nmerely requires a show ng

that their claimis not frivol ous. Rexene, 141 B.R at 578.

3. Tortious Interference with Contractual Ri ghts

The gravanen of the Debtor’s argunent is that the
institution of the Chancery Court Action is a tortious
interference with the Debtor’s contractual relationship with
Seaman. However, this argunent al so begs the question of whether
or not Seaman could enter into the Agreenments or whether doing so
was a breach of its fiduciary duty. Any decision on this count
of the Debtor’s conplaint, therefore, nust await a decision in

t he Chancery Court Action. |If the Defendants are not successful

is scheduled for June 21, 2000, and pronpt resolution of the
Bankruptcy and Chancery Court issues is of vital concern to the
Debtors and all their creditors, a full consideration and
determ nation of the equitable issues in the Chancery Court
Action is of paramount inportance. Therefore, this Court wll
continue the Disclosure Statenent hearing if the Chancery Court
is unable to conclude its hearing and make a reasoned

determ nation of the matter before it by June 21.
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in the Chancery Court Action, then the Debtor nay pursue its

conpl ai nt agai nst themon this count.

B. Irreparable Harmto the Debtor

As we concl uded above in connection with the relief from
stay issue, we do not find that there will be any irreparable
harmto the Debtor fromdenying the injunction it requests. The
only harmthat wll accrue is that a decision on the Chancery
Court Action will be rendered, but we believe that is of benefit
to the Debtor as it wll resolve the issue of whether the
Debtors’ plan of reorgani zation which is prem sed on the Seanman

Agreenents is feasible.

C. Harmto the Def endants

As noted above, the Defendants will be harnmed if an
injunction is entered. The result of the position urged by the
Debtor is effectively to deprive the Defendants of a renmedy to
whi ch they assert they are entitled in the Chancery Court Action,
namely an injunction or rescission of the Seaman Agreenents.
Since these are equitable renedies, they are only available if
| egal renedies are insufficient. Therefore, the Debtors’
concession that the Defendants can pursue their legal renedies is

insufficient to nake the Defendants whole, if they are in fact

14



entitled to equitable renedies. Thus, depriving the Defendants

of their equitable renedies could cause themirreparabl e harm

D. Public Policy

Since we conclude that the Bankruptcy Code does not support
an injunction in this case, the public policy considerations of
t he Bankruptcy Code do not outwei gh any policy considerations on

whi ch the Chancery Court Action is based.

I11. CONCLUSI ON

For the foregoing reasons, we deny the Debtor’s Mdtion for

prelimnary injunction. An appropriate order is attached.

BY THE COURT:

Dat ed: June 14, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge
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UNI TED STATES BANKRUPTCY COURT
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L. P. and CARL MARKS
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Chapter 11

Case No. 97-1842 (MFW
t hrough 97-1852 (MFW

(Jointly Adm ni stered Under
Case No. 97-1842 (VFW)

Adversary No. A-00-600 (MFW

ORDER

AND NOW this 14th day of JUNE, 2000, upon consideration of

the Motion of Levitz Furniture Corporation (“the Debtor”) for

Prelimnary I njunction and the opposition of the Defendants

thereto, for the reasons set forth in the acconpanyi ng Opi ni on,

it is hereby

ORDERED that the Mdtion is hereby DENIED;, and it is further



ORDERED that to the extent the automatic stay does apply,
t he Defendants are hereby granted relief fromthe stay to pursue

t he Chancery Court Action.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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