IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 7

EDI SON BROTHERS, INC., et al., Case Nos. 99-529 (MFW
t hrough 99-536 ( MFW
Debt or s.
(Jointly Adm ni stered Under
Case No. 99-529 (MFW)

EBS PENSI ON, L.L.C
Pl ai ntiff,
V.

EDI SON BROTHERS STORES, | NC. ,
et al.,

Adversary No. 99-115 (MFW

Def endant s.
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OPI NI O\t
Before the Court is the Mdtion of EBS Pension, L.L.C
(“EBS") for Entry of Judgnent and for Prejudgnment Interest and
the Debtors’ Mdtion for Entry of Final Judgnent. 1In light of the
parties’ Stipulation of Facts filed on Cctober 17, 2000, we deny

the Motion of EBS and grant the Mtion of the Debtors.?

1 This Opinion constitutes the findings of fact and
conclusions of |law of the Court pursuant to Federal Rul e of
Bankr upt cy Procedure 7052.

2 Subsequent to our original decision, but before the
filing of the Mtions, the case was converted to chapter 7. The
Trustee has, therefore, been substituted for the Debtors. To be
consi stent with our prior decision, however, we continue to refer
to the Defendants as the Debtors.



FACTUAL AND PROCEDURAL BACKGROUND

These are the Debtors’ second bankruptcy cases. In their
first cases, an order was entered on Septenber 9, 1997,
confirm ng the Debtors’ Anended Joint Plan of Reorganization

(“the Plan”). The Plan provided, inter alia, for the term nation

of the Debtors’ over-funded pension plan and the paynent of the
excess funds to EBS for distribution to general unsecured
creditors. Pursuant to the Plan, approximately $43 mllion of
the over-funding was distributed to general unsecured creditors;
however, a portion of the funds were reserved by the Debtors
($5.7 million after the paynent of its fees to terminate the
pension plan) to pay potential tax liabilities arising fromthe
termnation. To the extent that no noney was due to the Internal
Revenue Service (“IRS"), the Debtors were required to remt the
bal ance to EBS for distribution to creditors. The Plan did not,
however, require that the $5.7 mllion be held in escrow or
segregated i n any manner.

On Septenber 28, 1998, the IRS notified the Debtors that
they did not owe any further taxes. EBS thereupon nmade demand
for turnover of the funds. The Debtors did not remt the
$5.7 million to EBS because they feared they nay have additi onal
liability for termnation of the pension plan to the Pension
Benefit Guaranty Corporation, which was conducting an audit of

t he Debtors’ new pension plan. The Debtors were subsequently



notified that no additional funding of the pension plan was
required.

However, before turning the $5.7 mllion over to EBS, the
Debtors filed bankruptcy again on March 9, 1999. As of that
date, the Debtors had in excess of $13 million of cash on hand.
However, during the period of time between term nation of the
pensi on plan and the second bankruptcy filing, the Debtors
experienced financial difficulties. At some point the Debtors’
cash fromoperations was insufficient to pay its ongoing expenses
and it was required to borrow funds to operate. Under the
Debt ors’ cash managenent system the Debtors’ cash was swept on a
daily basis to a concentration account, which was then swept to
pay off the secured | enders’ obligation. The effect of this
systemwas that for sone period each day the Debtors had no cash
on hand. At all tinmes between term nation of the pension plan
and the second bankruptcy filing, however, the Debtors al ways had
sufficient availability under their revolving credit facility to
borrow at least the $5.7 mllion that was due to EBS.

On April 23, 1999, EBS filed this adversary proceeding
seeking turnover of the $5.7 mllion it asserts was being held by
the Debtors in constructive trust for it. The parties previously
filed a notion and cross-notion for summary judgnent regarding
the issue of whether the Plan confirnmed in the Debtors’ prior

bankruptcy case had created a constructive trust, thereby



exenpting the $5.7 million fromproperty of these bankruptcy
estates pursuant to section 541(d). EBS asserted that the nonies
were not part of the estate and they should, therefore, be turned
over to it. The Debtors asserted that the nobney was never
segregat ed, but was comm ngled with the Debtors’ other funds.
Therefore, the Debtors asserted that no constructive trust was
creat ed.

On January 7, 2000, we issued an OQpinion in which we denied
t he Debtors’ and EBS notions because we concl uded that there was
a material issue of disputed fact: whether there was a nexus
between the all eged constructive trust and the assets sought.

EBS Pension v. Edison Bros. Stores, Inc. (In re Edison Bros.,

Inc.), 243 B.R 231, 240 (Bankr. D. Del. 2000). In so holding,
we stated that EBS m ght be able to prove a constructive trust

through, inter alia, the | owest intermedi ate bal ance test or the

expanded nexus test articulated by the Suprene Court in Begier v.
RS, 496 U.S. 53 (1990). Edison, 243 B.R at 240.
Subsequent to our January 7, 2000, decision, the Debtors and

EBS entered into a stipulation of fact which provides:

At all tinmes fromJanuary 23, 1998 until the

commencenent of Edison’s Second Chapter 11

Cases on March 9, 1999, Edison had

avai lability under the Secured Revol ver

Facility exceeding $5.7 mllion.
EBS now seeks a final judgnent based on our Opinion and that

stipulation. EBS further seeks prejudgnent interest from



Septenber 28, 1998. The Debtors oppose EBS notion and seek

final judgnent in their favor.

1. JURI SDI CTI ON

This Court has jurisdiction pursuant to 28 U. S.C. § 1334.
This is a core proceeding under 28 U.S.C. 8§ 157(b)(2)(A, (M and
(0.

1. DI SCUSSI ON

A The Debtors’ ©Mdtion for Final Judgnent

In their Mdtion for Final Judgnent, the Debtors assert that
we issued our Opinion without referring to a nunber of facts
whi ch were part of the record. The Debtors’ Mdtion al so raises
several |egal argunents, which were addressed in our Opinion. W

address the latter first.

1. Reconsi derati on

Reconsi deration under Rule 9023 of the Federal Rules of
Bankruptcy Procedure is an extraordinary remedy in which the
novant nust do nore than sinply reargue the facts or the | ega

argunents raised previously. See, e.qg., North River Ins. Co. V.

Cl GNA Rei nsurance Co., 52 F.3d 1194, 1218 (3d Cr. 1995)(a notion
to reconsider nmust establish: “(1) an intervening change in

controlling law, (2) the availability of new evidence; or (3) the



need to correct clear error [of law or prevent manifest

injustice”); Dentsply Int’l., Inc. v. Kerr Mg. Co., 42 F

Supp. 2d 385, 417 (D. Del. 1999)(“A notion for reconsideration
“shoul d be granted sparingly and should not be used to rehash
argunments already briefed or allow a never-endi ng pol em ¢ between
the litigants and the Court.’”).

Several of the Debtors’ argunments are an attenpt to revisit
i ssues which we previously decided. For exanple, the Debtors
argue that the standards of traceability of trust funds

articulated by the Courts in Begier and Sharon Steel were

I ntended to apply only to statutorily-created trust funds of

taxing authorities. See, e.qg., Begier v. IRS, 496 U S. 53

(1990); Gty of Farrell v. Sharon Steel Corp., 41 F.3d 92 (3d

Cir. 1994). W squarely addressed and rejected that |egal

position. See Edison, 243 B.R at 240 (“Although both the Beqgier

and the Sharon Steel cases dealt wth taxes, they apply equally

to all constructive trust cases under section 541(d).”). The
Debt ors have not produced any intervening deci sions or newy
di scovered evidence to convince us that our decision on this
poi nt was incorrect.

The Debtors al so argue that state | aw (rather than federa
| aw) determ nes the existence of a constructive trust under
section 541. W simlarly addressed that issue in our decision,

concluding that Third Crcuit law, which is binding, squarely



hol ds that federal |aw applies. See Edison, 243 B.R at 235-37,

citing Oficial Comm of Unsecured Creditors of Colunbia Gas

Transm ssion Corp. v. Colunbia Gas Sys. (In re Colunbia Gas

Sys.), 997 F.2d 1039, 1058 (3d G r. 1993). Again, the Debtors

have not produced any intervening decisions or newy discovered

evidence to support their request that we reconsider this issue.
W therefore deny the Debtors’ notion insofar as it seeks to

have this Court reconsider its Opinion.

2. Equi t abl e Est oppel

The Debtors al so assert that EBS is equitably estopped from
arguing that there is a constructive trust on the funds. The
Debtors note that EBS made two statenments in docunents filed with
the Securities and Exchange Conm ssion after the Debtors
commenced their second bankruptcy cases. Those statenents assert
that EBS is an unsecured creditor, not the beneficiary of a
constructive trust. The Debtors suggest that, based on those
statenents, EBS is equitably estopped fromasserting any claim
ot her than as an unsecured creditor. |In its response, EBS
asserts that it actively disagreed with the characterization of
its claimas unsecured as evidenced by the proof of claimfiled
by EBS in this case.

For equitable estoppel to apply, it nust be established

that: “(1) the party to be estopped nust have known the facts;



(2) the party to be estopped nust intend that his conduct wll be
acted upon or nust so act that the party asserting the estoppel
has the right to believe it was so intended; (3) the party
asserting estoppel nust be ignorant of the true facts; and

(4) the party asserting estoppel nmust rely on the other party's

conduct to his injury.” |RS v. Kaplan (In re Kaplan), 104 F.3d

589, 601 (3d Cir. 1997)(quoting In re Jones, 181 B.R 538, 543

(D. Kansas 1995)).

There is no evidence that the Debtors relied on the
statenents filed by EBS to their detrinent. Nor is there any
evi dence that EBS nade the statenents intending that the Debtors
woul d take any action based upon them Accordingly, we reject
t he Debtors’ equitable estoppel argunent.

The Debtors’ remaining argunent is that, based on the
stipul ated and uncontested facts, it is entitled to judgnent.
Since this is the converse of the argunent of EBS in its Mtion

for Final Judgnent, we address themtogether.

B. Mbtions for Final Judgnent

In our Opinion, we relied on the Suprene Court’s Beqgier

decision, and the Third G rcuit’s subsequent decisions in

Colunbi a Gas and Sharon Steel. After review ng those cases, we
concl uded that the determ nation of whether a constructive trust

exists is governed by federal law. W also concluded that there



remai ned a factual question whether there was a nexus between the
al l eged trust and the assets sought. Establishing a nexus, we
concl uded, could be done in several ways, including the | owest

i nt ermedi ate bal ance test (LIBT).

1. Lowest | nternedi ate Bal ance Test

Courts often use the LIBT to identify trust proceeds which

have been comm ngled in a bank account. See, e.qg., Sharon Steel,

41 F.3d at 102; Connecticut General Life Ins. Co. v. Universal

Ins. Co., 838 F.2d 612, 619 (1st CGr. 1988). In First Fed. of

M chigan v. Barrow, the Sixth Crcuit described the LIBT

anal ysi s:

The bankruptcy court will follow the trust
fund and decree restitution where the anmount
of the deposit has at all times since the
interm ngling of funds equal ed or exceeded

t he amount of the trust fund. But where,
after the appropriation and mngling, all of
t he noneys are withdrawn, the equity of the
cestui is lost, although noneys from ot her
sources are subsequently deposited in the
same account. In the internedi ate case where
the account is reduced to a smaller sumthan
the trust fund, the latter nust be regarded
as di ssipated, except as to the bal ance, and
funds subsequently added from ot her sources
cannot be subject to the equitable claimof
the cestui que trust. |f new noney is
deposited before the bal ance is reduced, the
reduction should be considered to be fromthe
new nmoney and not fromthe nonies held in
trust.

878 F.2d 912, 916 (6th Cir. 1989).



Here, the traditional LIBT does not help EBS. It was
uncontroverted that at sone point between the term nation of the
pensi on plan and the second bankruptcy case, the Debtors did not
have any cash on hand. Under the Debtors’ cash nmanagenent
system the Debtors’ cash was swept on a daily basis to a
concentration account, which was then swept to pay off the
secured | enders’ obligation. The effect of this systemwas that
for sonme period each day the Debtors had no cash on hand. Thus,
under the LIBT, the constructive trust funds were conpletely
di ssipated. The deposit of new funds into the Debtors’ bank
accounts (through cash receipts and through |oans fromthe
secured loan facility) does not re-create the constructive trust
funds; instead, they are |l ost under the LIBT. 1d. Therefore,
al t hough the Debtors had $13 million in cash on hand as of the
second bankruptcy filing date, the fact that the Debtors’ funds
had been fully dissipated before then precludes the application
of the LIBT to establish a constructive trust on the $13 nmillion

in funds on hand.

2. The Nexus Test

In Begier, the Suprene Court appears to have expanded the
concept of constructive trusts to require only sone “nexus”

bet ween the assets sought and the asserted trust. 496 U S at

10



65-66.° | n Begier, the Supreme Court concluded that the I RS had
establ i shed such a nexus when the debtor voluntarily paid (from
comm ngl ed funds) its trust fund tax obligation to the IRS. [d.
at 66-67.

In our prior decision, we denied sunmary judgnment because
there was a material issue of fact: whether EBS coul d establish
a sufficient nexus between the $13 mllion that the Debtors had
in cash on hand on the second bankruptcy petition date and the
$5.7 mllion owed it. EBS asserts that there is a nexus in this
case, as evidenced exclusively by the parties’ stipulation that
the Debtors could at all relevant tines draw at | east
$5.7 mllion fromits secured revolving facility. The Debtors
di sagree; they assert that the funds, even if they were subject
to a constructive trust in favor of EBS, cannot be traced after
they were transferred to a third party | ender to pay down the
Debtors’ debt. Permtting parties to trace funds in this manner,
t he Debtors argue, would elimnate the tracing requirenent
entirely and woul d subject secured | enders to constructive trust
cl ai ms agai nst funds avail able but not lent under a facility.

The Debtors argue that such a ruling is not warranted by the

hol di ng i n Begier.

3 The Third Circuit in Sharon Steel al so suggested that,
while the LIBT m ght establish the necessary nexus, it was not
the only neans to do so. 41 F.3d at 102-03.
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W agree with the Debtors and conclude that EBS has fail ed
to establish a sufficient nexus under the Begier case. Unlike
the Begi er case, the Debtors did not voluntarily pay EBS the
funds it had available to borrow nor did the Debtors otherw se
designate themor identify themin any way as funds subject to
EBS constructive trust claim

The argunent of EBS woul d be an unwarranted extension of the
Begi er holding. The Begier Court ruled that the fact that the
debtor had paid the IRS with its general funds constituted an
identification by the debtor of those funds as the IRS s. Here
there was no such identification. The nere fact that the Debtors
coul d have borrowed funds and could have paid EBS is an
insufficient nexus to create a constructive trust. There was
nothing to distinguish EBS in this regard fromany of the
Debtors’ other creditors at the tine.

There is a significant distinction between having noney in a
bank account and being able to draw upon a line of credit. Until
the noney is borrowed it is property of the secured |enders. In
this case, the Debtors never borrowed the funds to pay EBS, nor
could they be conpelled to borrowin order to repay EBS.
Therefore, the nexus found in Begier is not present in this case.

In Sharon Steel, the Third Crcuit stated that in

consi dering whether a sufficient nexus exists courts should “keep

in mnd the broader policy against allowng a party unilaterally

12



to make a trust unenforceable by comm ngling assets.” 41 F.3d at
102 n. 10. However, here the Debtors did not comringle the funds

bel onging to EBS with other funds belonging to the Debtors. They
had no other funds. Any funds which m ght have been held for EBS
were not. Instead, they were paid to the secured | enders.

Therefore, the holding in Sharon Steel is not a basis for

i mposing a constructive trust in this case.
Since this is the only fact purporting to establish a nexus
cited by EBS in its Mtion for Final Judgnent, we concl ude that

the Debtors are entitled to judgnent on their conplaint.

V. CONCLUSI ON

For the foregoing reasons, we deny EBS Mtion for Entry of
Judgnent and for Prejudgnment Interest and grant the Debtors’
Motion for Final Judgnent.

An appropriate Order is attached.

BY THE COURT:

Dat ed: COctober 11, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: Chapter 7

EDI SON BROTHERS, INC., et al., Case Nos. 99-529 (MFW
t hrough 99-536 (MW
Debt or s.
(Jointly Adm ni stered Under
Case No. 99-529 (MFW)

EBS PENSION, L.L.C. ,
Plaintiff,
V.

EDI SON BROTHERS STORES, | NC.,
et al.,

Adversary No. 99-115 (MFW

Def endant s.

N N N N N N N N N N N N N N N N N

ORDER
AND NOW this 11th day of OCTOBER, 2001, upon consi deration
of the Debtors’ and EBS Mdtions for Final Judgnent, it is hereby
ORDERED t hat EBS Mdtion for Entry of Judgnent and for
Prejudgnent Interest is DENIED, and it is further
ORDERED t hat the Debtors’ Mdtion for Final Judgnent is

GRANTED.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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