IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN EKE: Chapter 11

ANC RENTAL CORPCRATION, et al. Casge No. 01-11200 {MEFW)
Debtors
ANC RENTAL CORPORATION, et al.

adv. Proc. No., 04-531211
Plaintiffs,

TARRANT COUNTY, CITY OF
EULESS, GRAPEVINE-COLLEYVILLE
INDEPENDENT SCHOQL DISTRICT,
TARRANT COUNTY HOSPITAL
DISTRICT, TARRANT COQUNTY
COLLEGE DISTRICT, and TARRANT
APPRAISAL DISTRICT,

)
)
)
)
)
)
)
)
)
)
V. )
)
)
)
)
}
)
)
)
)
Defendants. )
MEMORANDUM OFINION®
Before the Court is the Motion of Tarrant Appraisal District
(TAD) to dismisz the Complaint filed by ANC Rental Corporation,
et al. {(“the Debtors”) or, in the alternative, to be digmissed as
a party defendant from the action. Also before the Court is the
Joint Resgponse of Tarrant County, City of Buless and Tarrant
County College District (collectively *“the Tax Authorities”)

joining in TAD’s Motion to the extent it zeeksa dismisgal of the

action but opposing TAD’s request to be dismissed as o party.

! This Opinion constitutes the findings of fact and
conclusiong of law of the Court pursuant to Federal Rule of
Bankruptey Procedure 7052.




The Debtors oppose both Motions. TFor the reagons set forth

below, we grant TAD's Motion and dismiss the Complaint.

1. FACTUAL BACKGROUND

On November 13, 2001, the Debtors filed veoluntary petitions
under chapter 11 of the Bankruptcey Code. On December 10, 2003,
the Debtors filed a complaint against the Defendants seeking a
determination of tax liability pursuant to section 505 of the
Bankruptey Code. Specifically, the Debtors ask this Court to
correct and reduce the amount of taxes assessed against them for
the tax years 15%%9 through 2001. In addition, the Debtors
request an order directing the Tax Authorities to correct their
tax rolle accordingly. The Debtorg agsgert that the taxes were
based on erroneously high valuations of the personal property
owned by them as a result of appraisals done by TAD.

On April 21, 2004, TAD filed an Answer to the Complaint. On
May 20, 2004, TAD filed the Moticon to Dismiss. On May 21, 2004,
the Tax Authorities filed their Joint Response to TAD’z Motion to
Dismiss. On the same day, Grapevine-Colleyville Independent
School District (GCISD) filed a Joinder to TAD'’s Motion to
Dismiss. Noticez of completion of briefing have been filed and

the matterg are ripe for decision.



II. DISCUSSTION

Both TAD and the Tax Authorities argue that thig Court lacks
gubject matter jurisdiction to hear this case because the Debtors
filed protests of their 1999 and 2001 taxes, but withdrew these
protegte before any adjudication could be made. The Defendants
argue that when the Debtors withdrew their tax protests, they
waived their rights to protest the tax assessments in the future.
The Tax Authorities also argue that Texas procedural rules
regarding a refund of taxes for tax vears 1999 and 2000 were not
followed and that, therefore, no relief can be given to the
Debtors by this Court. GCISD adds that the Court may not order a
refund of the 2001 taxes because they were never paid.

The Debtors disagree. They argue that withdrawal of the tax
protests does not constitute a formal adjudication for section
505 purposges because no written agreement was reached by the
chief appraiser and the Debtorz az to value. Instead, the
Debtors argue that a proper requegt for a refund has been made
through the filing of this complaint. In addition, the Debtors
argue that this Court does not lack subject matter jurisdiction
becauzse gection 505 “establishes an independent jurisdicticnal
basis for bankruptcy court authority to determine and correct
taxes, which is in no way dependent on having complied with state
or local administrative protests or litigation procedures.”

However, the Debtors do not cite any authority for this



position.? They merely cite section 505(a) (1) which, they argue,
gives the Bankruptey Court bread jurisdiction over taxes (whether
or not previously agsessed, paid, contested or adjudicated).

The Debtorg’ assertion is contrary to binding precedent in
this Circuit. The Third Circuit has held that:

In light of the legislative history of § 505(a), the
overwhelming cage authority intexpreting 1t as precluding
the bankruptcy court from adjudicating claims for refund of
taxes that were not sgeascnably contested in accordance with
procedures set ocut by the taxing authority, and the policy
considerations underpinning § 505, we are persuaded that the
Bankruptcy Court here did not have jurigdiction to order the
City to refund excess payments for those years in which
Custom paid the taxes but did not contest them in accordance
with [the New Jersey statute]. Accordingly, the
overpayments made by Custom for the 1992, 19%3, and 1994 tax
years cannot be refunded.

City of Perth Amboy v. Custom Digtrib. Serv., (In re Cugtom

Distrib. Serv.), 224 F.3d 235, 243-44 (34 Cir. 2000). In short,

the Third Circuit views the “properly reguests” language ag an

exhaustion of administrative remedies reguirement, operating as a

* *he Debtors cite cases which describe section 505 in

general terms as meant to protect the estate and creditors. See,
e.q., In re Bl Tropicano, Ingc., 128 B.KR. 153, 161 (Bankr. W.D.
Tex. 1991). The El Tropicanco decision held that the “properly
requests” requirement was not a jurisdictional bar, but an
affirmative defense. However, that case was distinguished by the
Third Circuit in City of Perth Amboy v. Custom Distribution
Services (In re Custom Digtribution Servicesg), 224 F.3d at 243,
where it held that “El Tropicano did not specifically deal with §
505{a) (2) (B) (i} and its ‘properly reguests’ reguirement. Nor did
[it] engage in an analysis of the legislative history of that
section, which may have led [it] to a different conclusion. We
therefore find [that case] inappogite and unhelpful to the case
at bar.” The Fifth Circuit has criticized El Tropicano on
gimilar grounds. See In re Luengo, 259 F.3d 223, 330 (5th Cir.
2001) .




bar to juriediction when the requirement ig not met. Id. at 243.
Since the Debtors did not “properly regquest” a refund or
protest the wvaluation of their property in accordance with Texas
law for tax yearg 199% and 2000, we conclude that we do not have
jurisdiction to hear the Debtors’ request under gection 505(a).
Id. at 239-40 (courts “have consistently interpreted [section]
505(a) as a jurisdictional statute”). Similarly, the Debtors did
not properly protest the 2001 tax asgsessment. This failure on
the Debtors’ part leaves us without subject matter jurisdiction
to address these taxes. Accordingly, we will grant the Motien to

Dismiss as to the Debtors’ claims for adjustments or refunds.

ITT. CONCLUSTON

For the reasgsons zset forth above, the Motion to Dismiss will
be granted.

An appropriate order is attached.

BY THE COURT:

Qo\dlAEFQQQEQL&%§bx
Dated: October §, 2004 Mary F. Walrath
United States Bankruptcy Judge




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

ANC RENTAL CORPORATICN, et al. Cage No. 01-11200 (MFW)

Debtors

ANC RENTAL CQORPORATION, et al.
Adv,. Prog. No. 04-51211
Plaintiffs,

V.

TARRANT COUNTY, CITY OF
EULESS, GRAPEVINE-COLLEYVILLE
INDEPENDENT SCHOOL DISTRICT,
TARRANT COUNTY HOGPITAL
DISTRICT, TARRANT COUNTY
COLLEGE DISTRICT, and TARRANT
APPRATISAL DISTRICT,
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Defendants.

ORDER

AND NOW this ggihday of October, 2004, upon consideration of
the Metiong of the Defendants to Dismigs and the Debtors’
Regponges thereto and for the reasons set forth in the
accompanying Memorandum COpinion, it is hereby

ORDERED that the Motions to Dismiss are GRANTED; and it ias
further

ORDERED that the Adverszary Proceeding shall be CLOSED.

BY THE COQURT:

:§§§é}¢~§kﬂgbé§L£;§§K~

Mary F. Walrath
United States Bankruptcy Judge




ce: Joseph M, Harriscon, IV, Esquire!

1

Coungel shall distribute a copy of this Order to all
interested parties and file a Certificate of Service with the
Court,



