UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In Re: : Chapier 11
INSILCO TECHNOLOGIES, INC., : Case No. 02-13672 (KJC}
et al., :

{Jointly Administered)
Debiors.

MEMORANDUM

BY: KEVINJ CAREY,UNITEDSTATES BANKRUPTCY JUDGE

[nsilco Technologies, Ine. and Us affilialed deblors, as debtors and debters in possession
in the above-captioned malter (collectively “the Debtors™), filed their Third Ommnibus Substantive
Objection 10 Requests for Payment of Admimstirative Expenses (“'the Objection”). "Lhe Debtors
assart in their memorandum of law in support of the Objection that the claims of New York State
Department of Environmental Congervation (“NYDLC™) are prepetition ¢laims and should
therafore be reclassified as general unsecured claims.” NYDEC and SUSA Mt Vernon LLC
{*SUSA™ filed responscs in opposition to the Objection. Bank One, as agent, and the Official

Commitles of Unsecured Credilors filed a supplemental meniorandum of law in support of the

"Tis Memorandum constitutes the findings of fact and conclusions of law required by
Fed R.Bankr P, 7052, This Court has jurisdiction over this matter pursuant to 28 1L.5.C. §§ 1334 and
157(u). This 15 & core proceeding pursuant to 28 US.CL 157(bX 1) and (bH2ZXB).

*Oripinally, the Objection had cabled for the elaims (o be disallowed and expunged. NYDECs
two claims are comprized of' a $1.981 claim for boom maintenance remediation work performed in June
20073, and a 54,043,268 claim for future investigation and environmental remedialion work {claim #496).
SUSA filed a swrogate request for paytment of an administrative claim on behalf of NYDEC (¢laim
£AU8), At hearing, counsel for NYTDIEC stated that an additional swm of approximately $4,000 had been
spent in boom mainlenance, bul no evidence of this was submitted. ™owv. 24, 2003 Tr, al 27-38, The
parties agrecd that “only the prionly of the claims will be argued and not the amount which will be saved
for anerther duy.” Troalp, 3



Objection. A hearing was held on Novermber 24, 2003 to consider the Objection to the claims.

For the reasons which [ollow, the Objcction will be sustained.
FALTS

In 1971, Insilco Technologies purchased Red Devil Paints & Chemicals, Inc. ("Red
Devil”). a company involved in manufacturing paini products. Red Devil conducted its
manufacluring operations at 30 North West Street, Mount Vemon, New York (“the Properly™),
which is located near the Bronx River. Tn 1985, Insilco Technelogies purchased the Property
from the City of Mount Vernon Industrial Development Agency. In 1989, Insilco Technologics
sold the assets of Red Devil to a thitd-party but continued to use the Propertly uniil mid-1990,
when it ccased paint manufacturing operations. In April 1998, Insilco Technologies sold the
Property to SUSA.

In the years prior to their bankruptey filing, Insilco Technologies undertook ciforts to
investigate and remediate the environmental contamination at the Property.® This was done, in
part, at the dircetion of NYDEC, which issued an administrative consent order in June 1993
requiring sileo Technologies o implement an cnvironments] sludy 1o determine the nature and
cxtent of the contamination at the Property, During the course of this study, Insilco
Technologies agreed to perform two interim remedial measures to address on and off sile
recovery of contaminants seeping into the Bronx River.

-Based on the findings of the environmental study, NYDEC decided 1o address

*In 1992, Inzilco Technologivs conducted a Preliminary Site Investigation which included soil
and proundwater sampling and the removal ol some conlaminated soil.

*This ineluded, among other things, air, soil and groundwater sampling and installing additional
tatitaring wells.



remediation of the conlaminaiion at the Property in two “opcerable vnits”. One unit was designed
to address the on and off site recovery of liquid non-agueous phase liquids (“LNAPL"Y’ seepinyg
into the Bronx River. The sccond unit was designed to address the on and off site recovery of
residual proundwatcr and soil contamination after INAPL’s were recovered. In March 1996,
NYDEC issued a Record of Decision outlining the remediation efforts that nsilco Technologics
needed to perform for the recovery of INAFLs, including, among other things, recovery of
LNAPL from the groundwater, recovery of painl malenals from the Bronx River, the
maintenance of facilily puvement and foundations, and an investigation into the recovery of ol
site ENAPLa, Thereatter, in March 1997, Insilco Fechnologies entered mto another consent
order with NYDEC io develop and implement a remedial program for the recovery of LNAPLs.®

In Deeember 2002, the Debtors sought chapter 11 relief due to a downturmn in the
telecommunications markel, Tnsileo Technologics continued with its remediation efforls and
ebligations until March 2603, when it ccased doing so because it no longer had the resourecs to
continue, Since such ime, NYDEC has periodically inspected the boom collection system at the
Property and contracted for {ts maintenance in order to prevent contaminants from flowing inlo
the Bronx River ncarby. According to NYDEC, the contamination at the Property is an ongoing
hazard and 4 threat to the public’s health and weltars.

At this point, the Debtors arc in the process of winding down their operations and selling

SLNAPL ure Hyuids that are lighter than warer and do net dissalve in water.
*The 1993 and 1997 consent orders will be collectively referred to as “the Consent Orders”,
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{heir remaining assets.” On February 13, 2004, this Court approved the Deblor’s Amended

Disclosure Statement (Docket No. 1022}, Hearing on confinnation of the Plan 1 scheduled for
April 28, 2004,
DISCUSSION
The question presented is whether the cosis 10 be incurred by a state environmental
aponcy to cleanup an ongoing environmental hazard on real property once owned and occupied
by these Debiors should be yranted administrative expense priority.
Administrative Expenses
11 ULS.CL §503(bWEWA) provides, in relevant part, that:
Aﬁer notice and & hearing, there shall be allowed administrative
expenses . . . including the actial, necessary costs and expenses of
prescrving the estate, ineluding wages, salanes, or commssions for
services rendered afier the commencement of the case.
Administrative expenses are given priority status and paid ahead of other unsecured claims. See
11 US.C. 8507, An administrative expense claimant bears the burden of establishing that its
claim quahifies for pronty slatus. [n re Unidigital, fnc., 262 B.R. 283, 288 (Bankr. D. Del.
2001). This requires the claimant to cstablish that its: {1) expense arose from a post-petition

transaction between with the debtor and (2) that the transaction accorded the estate an actual

benefit, Calpine Corp. v, O 'Brien Envil. Energy, Inc. (In re ( 'Brien Envil. Euergy, Inc ). 18]

“Following hearing on March 7, 2003, the Court entered orders on March 10, 2003 approving a
series of agreements permitting the Debtors to sell substantially all of their asscts, The Debtors report in
their Amended Disclosure S:atement that, as of March 28, 2003, the Debtors had closed cach of the five
salas transactions.



F.3d 527, $32-533 (3d Cir. 1999); Jn re Unidigital, Ine., 262 B.R. at 288 °

A. The Property was never property of the estate; nor is there
benetit to the estate

Tn general, only those costs incurred to cleanup property for which an estate has an
intercst in or owns may qualify as administrative expenses. NYDEC and SUSA arpue that
NYDEC’s ¢laims are entitled to admiuistualive expense treatment hecavsc the Debtors are
prohibited from abandoning the Property in contravention of their obligations 1o remediate the
Property and the laws designed to protect the public. To this end, NYDEC and SUSA rely upon
Midlantic Nat' Bank v. New Jersey Dep't of Frvtl. Protection, 474 U.S. 494 (1986) and 13
progeny, which hold that properly of an estate may not be abandoned (f the abandonment will act
1o contravene laws designed to protect public health and safety and will pose an imminent threat
to the public’s welfare.” See Midlantic Nat 1 Bank v. New Jersey Dep't of Envil, Protection, 474
U.S. at 307; Commamvealth of Pennsvivamia Dep't of Envil. Res. v, Conroy, 24 F.3d 368, 569

(3d Cir. 1994y, fn re Chateaugay Corp., 944 F.2d 997, 1010 (2d Cir. 1991); Lancaster v. State of

*Tt is nod disputed by the parties that the only amount which may have been actually expendad by
NYDEC was the $1.98 lallegedly spent for boom maintenance and remediation work performed m June
2003. Arguably, this alone could be a sufficient ground upen which to deny administrative expense
status to the 54,043,268 portion of the claim for future investigation and future remediation work.

' Brien, 181 F.3d at 532, Ukidigital, 262 B.R., at 285.

*This rationale is based, in part, upon the duty of a trustee or deblor in posseesion under 28
10.9.C. §95%(b) 1o manage property in their possession in accordance with state laws, 28 US.C. §959(b}
prowvides, in relevant part, that:

a frustee . . . appointed in any cause pending in any courl of the United
States, including a debtor in possession, shall manage and operate the
property in his possession as such trustee . . . according to the
requirements of the valid laws of the State in which such property iz
sitwated, in the same manner that the owner or possessor thereol would
be bound 10 do il 1 posseasion thereof,
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Tennessee {n re Wall Tube & Mera! Prods. Co. ), 831 F.2d 118, 121-522 (6th Cir. 1987); fare

Unidigital, fnc., 262 B.R. at 280-287. When abandonment 1s prohibited, the debtor is required to
retain the property and maintain it in accordance with the law where the property is located. See
Conrov, 24 F.3d at 569, In re Wall Tube & Metal Prods. Co., 83| F.2d at 121-122; see also 28
U.S.C. §95%b). As such, courts have found thal when a debtor cannot abanden properly. the
costs incurred by a state agency (o temediale it will be aceorded administrative expense treatment
becuuse the expenses incurred 1o renyove the threat arc necessary to preserve the estate. Conray,
24 F.3d at 570; fn re Chateaugay Corp., 944 F.2d al 1009-1010; /n re Wall Tube & Meial Prods.
(o, 831 F.2d at 123."

The Property here was sold by the Debtors to SUSA in April 1298, almost four years
before their bankeuptey filing in December 2002, The Deblors did not oceupy or use the
Property afier the sale, The Property was never part of the “estate”, circumseribed by Bankruptey
Code § 5341, Neither are the Deblors violating the proseriptions of 28 TU.S.C. §959(b), sincc the
Property {s not now, nor was it “in (heir possession™ at the time of the commencement of their
chapter |1 proceedings. As such, the costs that NYDEC incurs in remediating the contamination
at the Property will not benelit the estate. NYDEC's claims are not entitled to administrative
expense lreatment. See, e.g., i re Mahoney-Troass Consir. Co., 189 B.R. 57, 61-62 (Bankr.
D.NL)L 1993) (holding that environmental cleanup costs were not entitled 10 admimstrative

expenses treatment because, among other reasons, the property was not owned or utilized by the

*"NYDEC asserts that the Debtor has conceded that the contamination at the Property mposes a
risk 1o the public’s health and safety. Even if true, because [ conclude that the Debtor is not abandoning
the Property (cither by virlue of 11 U.S.C. § 554 or in violation of 28 U.8.C. § 959(1)), the Midlartic
exception is not mmplicated.



debtor).

The cases relied upon by NYDEC and SUSA are inapposite to the present situation since
those cases involved property that was part of a debtor’s estate. See, e.g., Corroy, 24 F.3d at 370
{costs incurrad to clean up the debtor’s properly were administrative expenses); n re Chatequgay
Corp., 944 F 2d at 1009 {clean up costs for property owned by debtors accorded administrative
expense priority); fn re Wall Tube & Metal Prods. Co., 831 11.2d at 120 {adommistrative cxpense
ireatment applied lo clean up costs for storage drums that remainad wiathin the debtor’s estate);
Estate of frvin Schwartz v. Jones Transfer Co. (In re Jones Transfer Co f, No. 95-CV-75613-DT,
1996 U.S. Dist. LEXIS 10954, at *5-6 {(L.D. Mich. June 18, 1996} (only costs incurred to clean
up property owncd by the cstate may qualify as administrative expenses); see also 4 Collier on
Bankruptey Y503.06[4][a][i] (15th ed. Revised) (noting that il a debtor currently owns property,
the costs associated with cleanup, which are assessed duning the case, are alforded administrative
prionty}.

Furthermore, neither NYDEC nor SUSA have demonsirated how the environmental
remediation of the Property will actually confer a benefit to the Debtors’ estate. Any clcanup
will not preserve any estate assets or provide a benelt 10 the estate (e.g., increase in properly
value}, since the Property is not parl of ibe eslale. Absent a henefit to the estate, an
administrative claim cannot be allowed. See i re Uinidigital, Tne, 262 B.R, at 289,

B. Obligations to comply with environmental laws alope do not qualify as a
claim for reimbursement of clean up costs as an administrative expense

NYDEC’s and SUSA further argue that the claims showld be given administrative pnority
cven if the Debtors do not own the Property, because the Debtors have an ongeing obligation to
comply with (he Congent Orders and state law. In this regard, NYDEC and SUSA rely on
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Torwico Flec., Ine v. State of New Jersey, Dep't of Emvil. Protection (In re Torwico Elec., Inc.),

8 F.3d 146 {3d Cir. 1993), which held that a state agency’s attempt to enforee an order it issued
directing the deblor 1o ¢leanup up contamination which posed an ongeing hazard is not a “clam”
within the meaning of the Bavkruptey Code and, therefore, not subject to discharge. fd at 131,
There, the Court held that, although the deblor’s environmental cbligations under New Jerscy
law did not “run with the Tand,” thosc obligations did “run with the waste,” therefore, the deblor
could nol seek 10 discharge them and avoid cleaning up the property despite the fact that the
debtor no longer owned it. Ji.; see also fa re Chateaugay Corp., 944 F.2d al 1008 (noting that if
the EPA songht to enforce an order regquining ihe deblor te take action to remediate curent
pollution, such an order is not a claim subject lo discharge}.

NYDEC's and SUSA’s reliance on Torwice, in support of their position, 1s misplaced. In
Torwico, unlike here, the state apency did not seek monetary damages from the debtor for
clcanup costs. Rather, the stale soughl only to compel the debtor to do cleanup work pursuant to
an order it issucd. Terwico does not stand for the proposition that clean up costs mcurred on
behalf of an out of possession debtor will be afforded administrative priorily treatment because
the deblor has continuing obligations to comply with environmental laws. Rather, Torwico
addressed whether a deblor’s duty to comply with envirorunenial laws was dischargeable, not the
priority of expenses.

Here, NYDEC scexs only reimbursement for (he largely future costs of remediating the
Property. While {he Debtors may not be able to discharge any duly lo comply with the Consent
(rders, this does not elevate NYDEC™s ¢laim [or costs into an adminislrative expense, especially

when the Properly is not parl of the cstatc. NYDEC’s claums are subject to discharge, since they



seek only a monctary reimburscment. See, Ohio v, Kovacs, 463 U.S. 274, 281 (1985); fn re

Chateaugay Corp., 944 F.2d a0 1005
CONCLUSION
For the reasons sct lorth above, NYDEC's claims for future environmental cleanup costs
at the Property will 1ot be classified as administrative expenscs. Instead, the claims will be
classified as general unsecured claims. {r re MeCrory Corp., 188 BR, 763, 765
(Bankr.5. D.NY. |995) noting that claims for reimbursement of amounts expended on

environmental ¢leanup [fom pre-petition activities are ordinarily deemed general unsecured

claims)."
THE COURT:
KEVIN J. CAREY |
Dated: April 8, 2004 UNITED STATES RANKRUP DGE

"Bank One, as agent {the prepetition secured lender}, and the Olficial Committee of Unsecurcd
Creditors have joined in the Deblor’s Objection (Docket No. 930), and arguc that this result is also
warranted from & praclical viewpoint: even it administrative expensc priorily 15 awarded, “it will not
result in & moalenially greater recovery than it the Claim is treated as a gencral ungecured claim.” Joinder,
alp. 8.

In June, 2003, the Court entered an order {(Docket No. 721) approving a settiement agreement
{afler notice to creditors, mcluding NYDEC) among the major coustituents of this chapter 11 procecdmy,
which agrecment served as the precursor to a consensual chapter 11 plan. [n its essence, the settlement
apreement reallocatcd a poriion of the secured lenders’ collatera! for the benelil of unsecured claims and
admimstrative cxpenses. Falling such an agreement, there would be no funds available to pay the
necessary adminisirative cxpenses; henee, there could be no confinmable plan and a conversian of ths
case to a chapter 7 liquidation would likely fellow, The amount of the secured claims would so far
exceed the value of the Delor's remainimg assets, that no recovery would be avalable 1o any other
constituency,



UNITED STATES BANKRLPTCY COURT
FOR THE DISTRICT OF DELAWARLE

In Re: : Chapter 11
INSILCO TECHNOLOGIES, INC., : (Casc No. 02-13672 (KJC)
etal, :

{lointly Admimsterad)
Dchtors.

ORDER

AND NOW, this 8" day of April, 2004, upon consideration of the Third Omnibus
Subsiantive Objeclion to Requests for Payment of Administrative Expenses {“the Objcction™)
[iled by Insilco Technologies, Inc. and its affiliated deblors, as debtors and debtors in posszssion,
(collectively “the Debtors™ and their memorandum of law in support thereof, the responses of
New York State Department of Environmental Conscrvation ("NYDEC™) and SUSA Mt Vernon
LLC in opposition thercto, and the supplemental memorandum ol law ol Bank One, as agent, and
the Official Committes of Unsecured Creditors in support thereof, and after a hearing on the
matter, and for the reasons sct [orth in the foregoing Memaorandum, il 1s hereby ORDERED and
DECREED that:

(1}  The Objcction is SUSTAINED; Claim Nos. A%6 and A8 (“Claims™) are

classificd as pencral unsecured claims; and



{2 If not agreed by the parties, the amount of the Clairns will be determined al an

cvidentiary hearing, to be scheduled at the request of the Debtor or NYDEC,
BYJHE/CDURT:

KEVIN J. CARE
UNITED STATESRANKRLUPACY JIPGE

Copies to;

Constance A, Fratianni, Esquire
SHEARMAN & STERLING
5399 Lexington Avenue

New York, Now York 10022

Pauline K. Morgan, Esguire

YOUNG CONAWAY STARGATT & TAYLOR, LLF
The Brandywine Building

1000 West Street

17" Floor

Wilmingtlon, Delaware 1981

John H. Kmght, Esquire

RICHARDS, LAYTON & FINGER, P.A.
Cne Rodney Square

P4 Box 53531

Wilmington, Delaware 198940

Janct E. Henderson, Esquire

SIDLEY AUSTIN BROWN & WOOD LLP
10 8. Bearborn Street

Chicago, linos 60603

Andrew T, Sillen, Esquire

ARENT FOX KINTMER PLOTKEIN & KAHN PLLC
1075 Broadway

25" Floor

New York, New Yorl 10019



Michael G. Wilson, Esquire
HUNTON & WILLIAMS LLP
Riverfront Plaea, East Tower
951 E. Byrd Strect

Richmond, Virgima 23219-4074

Lisa I. Sola, Esquire

HUNTON & WILLIAMS TLP
200 Park Avenuc

43% Floor

Now York, Now York 13166-0136

Attorncy Genzral of the State of New York
Jeanna E. Hussey, Esquire

Assislanl Allomey General

Environmental Proteetion Burcau

New York State Department of Law

120 Broadway

26" Floor

New York, New York 10271-0332



