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MEMORANDUM?
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'The debtors in the jointly administered chapter 11 cases are Delta Petroleum Corporation;
DPCA LLC; Delta Exploration Company, Inc.; Delta Pipeline, LLC; DLC, Inc.; CEC, Inc.; Castle Texas
Production Limited Partnership; Amber Resources Company of Colorado; and Castle Exploration
Company, Inc. (jointly, the “Debtors”). (See Main Case D.1.s 60, 181.)

*This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 157(a). This is a
core proceeding pursuant to 28 U.S.C. 157(b)(1) and (b)(2)(A), (B), (E), (H), and (O). At oral argument,
the parties agreed that this Court has authority to enter a final order on this matter. (Tr. 9/19/2013 at
55:14 - 57:7.)



Currently before the Court are the motions for summary judgment filed by Delta
Petroleum General Recovery Trust (the “Trust”) and Par Petroleum Corporation (“PPC” or,
together with the Trust, the “Plaintiffs”)’ seeking a determination about certain rights and claims
of (i) the defendant BWAB Limited Liability Company (“BWAB”), based upon two sets of
agreements signed in 1994 and 1999 with the Debtors or their predecessor, and (ii) defendant
Aleron Larson, Jr. (“Larson”), based upon agreements signed in 1999 with the Debtors. The
Plaintiffs argue that the Defendants’ rights and claims under the agreements at issue constitute
(1) contractual rights to payment or claims that have been discharged by the Debtors’ confirmed
chapter 11 plan of reorganization, or (ii) real property interests that may be avoided and
recovered pursuant to Bankruptcy Code §§ 544(a)(3) and 550. (Adv. D.Ls 34, 35.)* Also before
the Court are cross-motions for summary judgment filed by BWAB and Larson, arguing that they
hold real property interests that were not part of the Debtors’ bankruptcy estate or passed through
the bankruptcy case unaffected. (Adv. D.Ls 74, 75.)

For the reasons stated below, the Plaintiffs’ motion for summary judgment will be denied,
in part, as to the 1994 ORRI (as defined herein), and granted, in part, as to the 1999 ORRIs (as
defined herein). BWAB’s cross-motion for summary judgment will be granted, in part, as to the
1994 ORRI, and denied, in part, as to the 1999 BWAB ORRI. Larson’s cross-motion for

summary judgment regarding the 1999 Larson ORRI will be denied. The Plaintiffs’ further

3The Trust is a general recovery trust created under the Debtors’ Plan to liquidate certain trust
assets and object to, settle and/or compromise any disputed claims. PPC is one of the reorganized
Debtors.

*Except where expressly noted herein, documents filed in both adversaries have the same docket
item numbers.



request for summary judgment to recover “excess payments” and post-petition payments will be
denied.

BACKGROUND

The 1994 Assignment from BWAB Incorporated to Whiting Petroleum Corporation

In 1994, BWAB'’s affiliate, BWAB Incorporated, acquired an option to purchase a large
number of properties from Union Pacific Resources Corporation, including some known as the
Point Arguello Properties. (Roitman Decl., 7). The Point Arguello Properties consist of
interests in oil and gas leases related to certain property located off the coast of Santa Barbara,
California (the “Properties”).® By letter agreement dated July 28, 1994, BWAB Incorporated
assigned its option to purchase the Properties. (Roitman Decl., Ex. 2.) As part of the
consideration for the assignment of the option to Whiting, BWAB Incorporated received an
assignment of either: (i) “an undivided 6.5% of the net rights acquired by Whiting in the
Properties after the exercise of BWAB’s option; or [(ii)] a proportionately reduced 3.5%
overriding royalty interest out of the net revenue interest acquired by Whiting after the exercise
of BWAB’s option, in either case . . . by an assignment in recordable form and containing

warranties of title by, through and under Whiting, but not otherwise.” (Roitman Decl., Ex. 2,

12.)

*Declaration of Steven Roitman in Support of BWAB’s Memorandum of Law in Opposition to
Plaintiff’s Motion for Summary Judgment (Adv. D.I. 44) (“Roitman Decl.”).

5The Properties are described more fully in Ex. 1 to the Roitman Decl. (which is also Ex. A to the
Delta’s Net Operating Interest, described in more detail infia..).

"The agreement also provided that BWAB Incorporated had the right to elect have the overriding
royalty interest conveyed to one of its affiliates. (Roitman Decl., Ex. 2, 96.)
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On or about December 16, 1994, Whiting exercised the option and acquired the
Properties. On that same date, Whiting and BWAB entered into the Assignment of Overriding
Royalty (the “1994 Assignment”). (Roitman Decl. Ex. 3.) A copy of the 1994 Assignment was
recorded in the Official Records of the County of Santa Barbara, California on January 25, 1995.
(Roitman Decl., §11.) The 1994 Assignment was also filed with the Minerals Management
Service, Pacific OCS Region, on January 11, 1995. (/d., Roitman Decl., Ex. 4.)

The 1994 Assignment includes the following relevant terms:

1. Assignment of Interest. Whiting does hereby grant, convey, assign, set over,

and deliver to BWAB an overriding royalty consisting of an undivided Three
and One-HalfPercent (3.5%) interest in Whiting’s Net Revenue Interest from
the Subject Properties, to be determined as set forth below. . . . . The interest

conveyed and assigned to BWAB in this paragraph 1 is referred to herein as
the “BWAB Interest.”

2. Payment. It is intended that Whiting will receive the full fractional or
percentage share acquired by Whiting from UPRC of all net revenues payable
by the operator(s) of the Subject Properties and by the purchaser(s) of
production from the Subject Properties. . . . .

c. .. .. BWAB shall have the right to require, where practicable, direct
payments to BWAB by the operator(s) or purchaser(s) if (i) David A.
Frawley is no longer the President of Whiting, or (ii) Whiting is late
in making payments to BWAB under Paragraph 2(b) for three
consecutive months.

4. Preferential Right of Purchase. Whiting shall have a preferential right of
purchase as to the BWAB interest, or any portion thereof, which preferential
right of purchase shall apply to all the transfers, assignments or conveyances
by BWAB other than transfers, assignments or conveyances to a BWAB
Affiliate.

(Roitman Decl., Ex. 3.) The BWAB Interest granted in the 1994 Assignment is referred to herein

as the “1994 ORRL”



During the fall of 1996, some or all of the leases comprising the Point Arguello Property
were unitized into the Point Arguello Unit, pursuant to a unit agreement dated effective October
1, 1996, between Whiting and a number of other working interest owners (the “Unit
Agreement”). (Roitman Decl., §15.) A unit agreement is an agreement among the owners of
several oil and gas leases to operate and produce those leases as one unit. Only owners of oil and
gas leases are parties to such unit agreements. (/d.) As a consequence of the unitization, BWAB
and Whiting entered into a letter agreement dated June 25, 1997 (the “1997 Agreement”), to
document BWAB’s agreement “to reduce its overriding royalty by 14.15760% or one-half of the
dilution at equalization on October 1, 1996 effective Unitization.” (/d., Ex. 5.)

The 1999 Assignments from Delta Petroleum Corporation to BWAB and Larson

In 1999, the debtor Delta Petroleum Corporation (“Delta’) attempted to acquire
Whiting’s ownership interest in the Properties. Larson was the Chairman of the Board of
Directors of Delta from May 1987 until sometime in 2005. (Larson Decl., 94.)* Larson also was
the Chief Executive Officer of Delta from May 1987 until sometime in 2002. (Id.) Although
Larson resigned as Chairman of the Board of Directors in 2005, he remained a Director of Delta
until June 4, 2011. (Id.)

Delta and BWAB entered into an Agreement dated as effective April 1, 1999, in which
Delta agreed to pay a fee, which included an overriding royalty interest, to BWAB in
consideration of BWARB?’s direct efforts in assisting Delta with negotiations to acquire the

Properties (the “Fee Agreement”). (Roitman Decl., Ex. 6.)

¥The Larson Declaration is attached as Exhibit B to Larson’s Memorandum of Law in Opposition
to Plaintiffs’ Motion for Summary Judgment (Adv. D.I. 44).
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Delta entered into a Purchase Agreement with Whiting (the “Purchase Agreement”), but
Whiting was unable to obtain the consents of the other working interest owners in the Properties
due to concerns that Delta did not have the financial strength necessary to fulfill Whiting’s
working interest obligations, particularly those relating to plugging and abandonment of the
offshore wells and platforms. (Roitman Decl., 920-21; Bullock Decl., 8 and Ex. B.)’ Asa
result, Delta and Whiting amended the Purchase Agreement (the “Amendment”) to provide that
Whiting would convey to Delta a derivative product which would provide the economic
equivalent of conveying title to the Properties. (Bullock Decl., §8 and Ex. C.) In December
1999, Whiting executed and delivered a Conveyance and Assignment to Delta (the
“Conveyance”), in which Whiting conveyed a net operating interest (“NOI”) in the Properties to
Delta. (Bullock Decl., 9 and Ex. D.)"° The NOI was defined in the Conveyance as follows:

The net operating interest (“NOI”) herein conveyed and assigned is defined as the

monthly payable positive or negative cash flow resulting to the Interests from the

following eight step calculation:

(1) oil and gas revenue;

(i1) less royalties and overriding royalties;

(ii1))  less Unit lease operating expenses;

(iv)  less severance, production or ad valorem taxes, if any;

(v) less capital expenditures;

(vi)  less Unit fees to the Unit operator; and

(vii)  plus the positive or less the negative cash flow from the Partnerships|[;]

(viii) plus or minus any other miscellaneous costs or revenues that may be related
to these interests or operations.

’The Plaintiffs filed the Declaration of Seth Bullock in support of their Motion for Summary
Judgment (BWAB Adv. No. 12-50898, D.I. 36) (the “Bullock Decl.”).

'"The Purchase Agreement, Amendment and Conveyance may be referred to jointly herein as the
“1999 Whiting/Delta Agreements.”



[T]he above eight step calculation may result in a positive cash flow or negative cash

flow. In the event of positive cash flow, Assignor will pay the excess to Assignee;

in the event of a negative cash flow, Assignee will pay the deficit to Assignor.
(Bullock Decl., Ex. D.) Delta and Whiting agreed not to record the Conveyance due to Whiting’s
concern that the other working interest owners would consider such an action as a conveyance of

legal title in violation of its agreements with them. (Roitman Decl. 925.)

()  The BWAB 1999 ORRI

On December 1, 1999, Delta and BWAB entered into an Assignment of Overriding
Royalty Interest (the “1999 BWAB Assignment”), in which Delta granted BWAB:

an OVERRIDING ROYALTY INTEREST of three percent (3.0%) in and to the oil

and gas leases and lands described on Exhibit “A” attached hereto and by this

reference made a part hereof (the “Leases”), which shall burden all the oil, gas and

other leased minerals produced, saved and sold from or allocated to the lands covered

by said Leases, and any extensions or renewals thereof.
(the “1999 BWAB ORRI”). (Bullock Decl., Ex. E.) BWAB did not record or file the 1999
BWAB Assignment for the same reason the Conveyance was not recorded by Delta. (Roitman
Decl., 926.)

Following Delta’s acquisition of the NOI in the Properties, the monthly revenues due to
BWAB based on the 1994 Assignment and the 1999 BWAB Assignment were distributed from
Whiting to Delta. (Roitman Decl., 427.) Delta, in turn, timely distributed such revenues to

BWAB until September 2012. (/d.)

(i1) The Larson 1999 ORRI

Also on December 1, 1999, Delta and Larson entered into an Assignment of Overriding

Royalty Interest (the “1999 Larson Assignment”), in which Delta granted Larson:



an OVERRIDING ROYALTY INTEREST of one percent (1.0%) in and to the oil

and gas leases and lands described on Exhibit “A” attached hereto and by this

reference made a part hereof (the “Leases”), which shall burden all the oil, gas and

other leased minerals produced, saved and sold from or allocated to the lands

covered by said Leases, and any extensions or renewals thereof.
(the ©“1999 Larson ORRI”). (Bullock Decl., Ex. D.) Delta entered into the 1999 Larson Assignment
in consideration for Larson’s personal guarantee of a loan of $2 million obtained by Delta for the
purpose of acquiring the Properties from Whiting. (Larson Decl., 15.) The Purchase Agreement
and Amendment between Delta and Whiting required a $1 million earnest money deposit. (/d.)
Because Delta did not have access to such funds, Larson loaned the money to Delta. (I/d.) The
Purchase Agreement also required a $2 million installment payment on August 2, 1999. (/d.) Delta
did not have the funds for the installment payment and was unable to borrow funds without Larson’s
personal guaranty of a loan. (/d.)

Larson did not record the 1999 Larson Assignment for the same reason the Conveyance was
not recorded by Delta. (Larson Decl., §19.)

Following Delta’s acquisition of the NOI in the Properties, the monthly revenues due to
Larson based on the 1999 Larson Assignment were distributed from Whiting to Delta. (Larson Decl.,

920.) Delta, in turn, timely distributed such revenues to Larson until September 2012. (/d.)

The Bankruptcy Case

On December 16, 2011 (the “Petition Date”), the Debtors (except for one) filed chapter
11 petitions in this Court."" On February 12, 2012, the Court entered an order setting March 23,
2012 as the deadline for filing general proofs of claim in the chapter 11 cases (the “Bar Date

Order”) (Main Case D.I. 303).

""Debtor Castle Exploration Company, Inc. filed its chapter 11 petition on January 6, 2012.
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On August 13, 2012, the Debtors filed the Third Amended Joint Chapter 11 Plan of
Reorganization (Main Case D.I. 885) (the “Plan”). On August 16, 2012, the Court entered an
Order confirming the Plan (Main Case D.I. 925). Pursuant to the terms of the Plan, on August
31, 2012 (the “Effective Date”), the Debtors’ assets vested in the Trust, a joint venture, and the
Reorganized Debtors, free and clear of all claims, encumbrances, and liens. (Main Case D.L
947; Plan §§ 6.2(b), 10.1.)

In its Answer to the Amended Complaint, BWAB admits that it received the Bar Date
Notice, Plan and Confirmation Date Notice, and Effective Date Notice. (Adv. No. 12-50898,
D.I 29, 453.) BWAB also admits that it did not file a claim. (/d., §58)

Similarly, in his Answer to the Amended Complaint, Larson admits that he received the
Bar Date Notice, Plan and Confirmation Date Notice, and Effective Date Notice. (Adv. No. 12-
50877, D.I. 26, 950.) He also admits that he did not file a proof of claim. (/d., §55.)

The Adversary Proceedings

(1) The BWAB Adversary (Adv. No. 12-50877)

On January 4, 2013, the Plaintiffs filed an “Amended Complaint for Avoidance and/or
Discharge of Interests, Enforcement of Bar Date Order, and Recovery of Property of the Estate”
against BWAB (the “BWAB Complaint,” Adv. No. 12-50898, D.I. 22). The BWAB Complaint
contains the following nine counts:

D Avoidance and Recovery of the 1999 BWAB ORRI under Sections 544(a)(3)
And 550 of the Bankruptcy Code;

(I)  Declaration that the 1999 BWAB ORRI, the 1999 BWAB Assignment
Agreement, the 1994 BWAB Interest, the 1994 Assignment Agreement and any
Rights Arising Thereunder were Discharged, thus Stripped from the Underlying
OCS Leases held by The Debtors and, therefore, the 1999 BWAB ORRI, the 1999



BWAB Assignment Agreement, the 1994 BWAB Interest, the 1994 Assignment
Agreement and any Rights Arising Thereunder are not Enforceable against the
Reorganized Debtors upon Consummation of the Plan Confirmed under
Bankruptcy Code Section 1141;

(IT)  Declaration that Defendant's Claims against the Debtors' Estates for
Payments under the 1999 BWAB ORRI, the 1999 BWAB Assignment
Agreement, the 1994 BWAB Interest and the 1994 Assignment Agreement
were Disallowed, Expunged and Discharged upon Confirmation and
Consummation of the Plan by Virtue of Failure to File a Proof of Claim and
the Plan Discharge Pursuant to Bankruptcy Code Section 1141;

(IV)  Unjust Enrichment and Clawback of Excess Payments and the Post-Petition
Payments relating to the 1999 BWAB ORRI;

(V)  Post-Petition Fraudulent Transfers under State Law;

(VD)  Avoidance and Recovery of Post-Petition Payments Relating to the 1994
BWARB Interest and 1999 BWAB ORRI under Sections 549 and 550 of the
Bankruptcy Code;

(VI) Breach of Contract Relating to the 1994 Assignment Agreement;

(VII) Turnover of Post-Petition Payments Under Section 542(a) of the Bankruptcy
Code; and

(IX) Enforcement of Debtors’ Plan Injunction;

On January 30, 2013, BWAB filed an Amended Answer, Affirmative Defenses and
Counterclaim to the Amended Complaint (the “Answer”) (Adv. 12-50898, D.L 29). The
Plaintiffs filed an answer and affirmative defenses to the counterclaim on February 8, 2013 (Adv.
No. 12-50898, D.I. 33).

The Plaintiffs filed a Motion for Summary Judgment (Adv. D.I. 34) on Counts (I) through
(VI) and Count (VIII). BWAB filed a Memorandum of Law in Opposition to the Plaintiffs’
Summary Judgment Motion (Adv. D.I. 44), to which the Plaintiffs filed a Reply Memorandum

(Adv. D.L 52).
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BWAB filed a Cross-Motion for Summary Judgment (Adv. D.I. 74, 75) on all of the

Plaintiffs’ claims. The Plaintiffs filed a Memorandum of Law in Opposition to BWAB’s Cross-

Motion for Summary Judgment (Adv. D.I. 84), to which BWAB filed a Reply Memorandum

(Adv. D.L 85).

(i1) The Larson Adversary (Adv. No. 12-50877)

On January 4, 2013, the Plaintiffs filed an “Amended Complaint for Avoidance and/or

Discharge of Interests, Enforcement of Bar Date Order, and Recovery of Property of the Estate”

(the “Larson Complaint”) (Adv. No. 12-50877, D.I. 23). The Larson Complaint contains eight

counts against Larson which, for the most part, are similar to the counts in the BWAB

Complaint, except there are no claims based on the 1994 ORRI."

On January 18, 2013, Larson filed an Answer, Affirmative Defenses and Counterclaims

">The Larson Complaint asserts the following claims:

Count I:

Count II:

Count III:

Count IV:
Count V:
Count VI:

Count VII:

Count VIII:

Avoidance and Recovery of the Larson ORRI pursuant to Sections 544(a)(3) and
550 of the Bankruptcy Code;

Declaration that the Larson ORRI, the Larson Assignment Agreement and any
Rights Arising Thereunder were Discharged, thus Stripped from the Underlying
OCS Leases held by the Debtors and, Therefore, the Larson ORRI, the Larson
Assignment Agreement and any Rights Arising Thereunder are not Enforceable
against the Reorganized Debtors upon Consummation of the Plan Confirmed
under Bankruptcy Code Section 1141

Declaration that Defendant's Claims against the Debtors' Estates for

Payments under the Larson ORRI and the Larson Assignment Agreement were
Disallowed, Expunged and Discharged upon Confirmation and Consummation
of the Plan by Virtue of Failure to File a Proof of Claim and the Plan Discharge
Pursuant to Bankruptcy Code Section 1141

Unjust Enrichment and Clawback of Post-Petition Payments;

Post-Petition Fraudulent Transfers under State Law

Avoidance and Recovery of Post-Petition Payments under Sections 549 And 550
of the Bankruptcy Code

Turnover of the Post-Petition Payments under Section 542(a) of the

Bankruptcy Code

Enforcement of Debtors' Chapter 11 Plan Injunction.
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to the Amended Complaint (the “Answer”) (Adv. No. 12-50877, D.L 26). The Plaintiffs filed an
answer and affirmative defenses to the counterclaims on February 8, 2013 (Adv. D.L 33).

The Plaintiffs filed a Motion for Summary Judgment (Adv. D.I. 34) on Counts (I) through
(VID). Larson filed a Memorandum of Law in Opposition to the Plaintiffs’ Summary Judgment
Motion (Adv. D.I. 44), to which the Plaintiffs filed a Reply Memorandum (Adv. D.L. 52).

Larson filed a Cross-Motion for Summary Judgment (Adv. D.I. 74, 75) on all of the
Plaintiffs’ claims. The Plaintiffs filed a Memorandum of Law in Opposition to Larson’s Cross-
Motion for Summary Judgment (Adv. D.I. 84), to which Larson filed a Reply Memorandum
(Adv. D.L 85).

The Court heard oral argument on the Plaintiffs’ Motions for Summary Judgment and
BWAB’s and Larson’s Cross-Motions for Summary Judgment. The motions are ripe for
decision.

SUMMARY JUDGMENT STANDARD

Rule 56 of the Federal Rules of Civil Procedure, made applicable to adversary
proceedings by Federal Rule of Bankruptcy Procedure 7056, provides that “[t]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(a). At the summary
judgment stage, the judge's function is not to weigh the evidence and determine the truth of the
matter, but to determine whether there is a genuine issue for trial. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249 (1986).

The moving party bears the burden of establishing the absence of a genuine dispute to a

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). (“[A] party seeking
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summary judgment always bears the initial responsibility of informing the district court of the
basis for its motion, and identifying those portions of ‘the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any,” which it believes
demonstrate the absence of a genuine issue of material fact.”). When the nonmoving party bears
the burden of persuasion at trial, the moving party “may meet its burden . . . by showing that the
nonmoving party’s evidence is insufficient to carry that burden.” Foulk v. Donjon Marine Co.,
Inc., 144 F.3d 252, 258 n.5 (3d Cir. 1998) (quoting Wetzel v. Tucker, 139 F.3d 380, 383 n.2 (3d
Cir. 1998)).

Once the moving party has carried its initial burden, the opposing party “must do more
than simply show that there is some metaphysical doubt as to the material facts.” Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Summary judgment
cannot be avoided by introducing only “a mere scintilla of evidence,” Sarko v. Penn-Del
Directory Co., 968 F.Supp. 1026, 1031 (E.D. Pa. 1997) (citation omitted), aff’d 189 F.3d 464 (3d
Cir. 1999), or by relying on “conclusory allegations, improbable inferences and unsupported
speculation.” J.Geils Band Emp. Benefit Plan v. Smith Barney Shearson, Inc., 76 F.3d 1245,
1251 (1st Cir. 1996). “Brash conjecture coupled with earnest hope that something concrete will
materialize, is insufficient to block summary judgment.” Id. quoting Dow v. United Bhd. of
Carpenters, 1 F.3d 56, 58 (1st Cir.1993).

Substantive law will determine which facts are material, and only disputes over facts that
might affect the outcome of the suit will preclude summary judgment. Anderson, 477 U.S. at
248. Moreover, a dispute over a material fact is genuine “if the evidence is such that a reasonable

jury could return a verdict for the nonmoving party.” Id. See also Delta Mills, Inc. v. GMAC
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Comm. Fin., LLC (In re Delta Mills, Inc.), 404 B.R. 95, 105 (Bankr. D. Del. 2009) (An issue is
genuine "when reasonable minds could disagree on the result."). The Court must resolve all
doubts and consider the evidence in the light most favorable to the nonmoving party. Anderson,
477 U.S. at 255 (“the evidence of the nonmovant is to be believed, and all justifiable inferences

are to be drawn in his favor.”).

DISCUSSION

Before I address the myriad of claims raised in the competing motions for summary
judgment, I must consider the pivotal question of the nature of the 1994 ORRI, the 1999 BWAB
ORRI, and the 1999 Larson ORRI.

(A)  The 1994 ORRI from Whiting to BWAB

BWARB argues that the 1994 ORRI is a real property interest that never became part of the
Debtors’ bankruptcy estate and was not extinguished by the Debtors’ Plan. The Plaintiffs,
however, argue that the 1994 ORRI was an interest in “net profits” rather than oil and gas
interests, and, therefore, was a contractual interest that was extinguished by the Debtors’ Plan.

“It is well settled that property interests in bankruptcy, absent some compelling federal
interest, are determined by reference to state law.” D ’Angelo v. Blue Chip Federal Credit Union
(In re D’Angelo), 524 B.R. 624, 630 (Bankr. M.D.Pa. 2015) citing Butner v. U.S., 440 U.S. 48,

55,99 S.Ct. 914,918, 59 L.Ed.2d 136 (1979)."” The 1994 Assignment provides that it should be

BIn Butner, the United States Supreme Court wrote:
Property interests are created and defined by state law. Unless some federal interest
requires a different result, there is no reason why such interests should be analyzed
differently simply because an interested party is involved in a bankruptcy
proceeding. Uniform treatment of property interests by both state and federal courts
within a State serves to reduce uncertainty, to discourage forum shopping, and to
(continued...)
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governed by and construed in accordance with the laws of the State of Colorado. (Roitman Decl.
Ex. 3, 910.) The parties, however, cite generally to California case law (the location of the
Properties) in support of their positions. The parties do not allege (and this Court does not
perceive) any material difference between the laws of California and Colorado regarding the
issues raised.

A land owner may enter into an oil and gas lease “which grants to an operating lessee the
privilege of entering upon the land for the purpose of producing oil and gas, [and] the interest
thus created in the lessee is a profit a prendre, that is, an incorporeal hereditament or interest in
real property.” La Laguna Ranch Co. v. Dodge, 18 Cal.2d 132, 114 P.2d 351, 353 (Cal. 1941)."
“The term ‘overriding royalty’ is applied generally in the industry to such fractional interests in
the production of oil and gas as are created from the lessee’s estate.” Id. See also Foothills
Texas, Inc. v. MTGLQ Investors (In re Foothills Texas, Inc.), 476 B.R.143, 149 (Bankr. D.Del.
2012) (applying Texas law) (“In standard oil and gas parlance, the term ‘overriding royalty’
means a given percentage of gross production carved from the working interest in the land but,
by agreement, not chargeable with any expenses of operation.”); AEC Indus., LLC v. Survivor
Oil, Inc., 7 P.3d 1052, 1054 (Colo. App. 1999) (“An overriding interest is an interest in oil and

gas produced at the surface, free of expenses of production. . . . It is an interest that is carved out

13(...continued)
prevent a party from receiving “a windfall merely by reason of the happenstance of
bankruptcy.”
Butner, 440 U.S. at 55 quoting Lewis v. Mfr. Nat’l Bank, 364 U.S. 603, 609, 81 S.Ct. 347, 350,
5 L.Ed.2d 323 (1961).

A land owner “has the ‘exclusive right’ to drill for oil and gas upon his premises.” La Laguna
Ranch, 114 P.2d at 353 (citations omitted). This right, however, may be limited by statute. See Cal. Pub.
Res. Code § 3600 et seq.; See Hunter v. Justice’s Court, 36 Cal.2d 315, 223 P.2d 465 (Cal. 1950).
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of the working interest created by an oil and gas lease, and is limited in duration to the life of the
leasehold interest.”) (citations omitted).

Both California and Colorado courts have determined that an overriding royalty interest is
an interest in real property. Honolulu Oil Corp. v. Kennedy, 251 F.2d 424, 429 (9" Cir. 1957)
(“The decisions of California courts establish that a stipulation that there be an overriding
royalty, consisting of a share of the produce in kind, does create an interest in real property.”);
Page v. Fees-Krey, Inc., 617 P.2d 1188, 1194 (Colo. 1980) (“An overriding royalty carved out of
the working interest in an oil and gas lease is an interest in real property.”) (citations omitted).

Did the 1994 Assignment create an overriding royalty interest in favor of BWAB? The
Supreme Court of Colorado has written:

The primary goal of contract interpretation is to determine and give effect to the

intent of the parties. . . . The intent of the parties to a contract is to be determined

primarily from the language of the instrument itself. . . . Written contracts that are

complete and free from ambiguity will be found to express the intention of the parties

and will be enforced according to their plain language.
Ad Two, Inc. v. City and County of Denver, 9 P.3d 373, 376 (Colo. 2000) (citations omitted).

When BWAB assigned its option to purchase the Properties to Whiting, they agreed that
BWAB would retain an interest therein. When Whiting exercised the option, BWAB and
Whiting entered into the 1994 Assignment, which is entitled “Assignment of Overriding
Royalty,” and agrees to “grant, convey, assign, set over and deliver to BWAB an overriding
royalty consisting of an undivided Three and One-Half Percent (3.5%) interest in Whiting’s Net
Revenue Interest from the Subject Properties, . . . .” (Roitman Decl., Ex. 3 at q1).

The analysis must look beyond titles. “[ W]hether the interest is an overriding royalty (or

something else) depends on the true nature of the particular conveyance which gives rise to the
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interest. Because merely calling an interest an overriding royalty interest is not conclusive of its
true status, provisions relevant to the grant of an overriding royalty interest are germane.”
Foothills Texas, 476 B.R.. at 149 citing Delta Drilling Co. v. Simmons, 161 Tex. 122, 126-27,
338 S.W.2d 143 (Tex. 1960).

The Plaintiffs argue that the 1994 ORRI is not a true overriding royalty interest because
the 1994 Assignment granted BWAB an interest in Whiting’s Net Revenue Interest, which, they
argue, is an interest in a revenue stream, rather than an interest in the land or hydrocarbons."” At
least one California court, however, did not recognize this distinction:

The rights of the holders of royalty assignments to an interest in the proceeds of

oil produced by an assignee of the leasehold should not depend on whether the

assignment is of a percentage of the oil ‘to be produced, saved, and sold,’ . . . or is

of a percentage of the net proceeds as in the instant case. Purchasers of royalty

interests are generally investors who are not prepared to accept delivery of oil in

kin[d], or to market their interest in the output of the well.

Schiffman v. Richfield Oil Co. of Cal., 8 Cal.2d 211, 226, 64 P.2d 1081, 1088 (Cal. 1937). A

Texas court (after recognizing one case holding that a net profits interest was “only a mere

The 1994 Assignment defined “Net Revenues” as:
the difference between (A) the gross revenues received by Whiting from the sale of
its fractional or percentage share of Hydrocarbons from the Subject Properties, after
the deduction of all lessors royalties, overriding royalties, and other burdens and
payments out of gross production that burden Whiting’s fractional or percentage
share, and (B) the sum of Whiting’s fractional or percentage share of third party (i)
transportation expenses, (ii) treatment and processing expenses, (iii) compression
expenses, and (iv) severance taxes, occupation taxes, and other like taxes based on
the production of Hydrocarbons. The deductions set forth in items 1(B)(1), (ii), (iii)
and (iv) will not include expenses or tariffs charged by the Point Arguello Pipeline
Company (PAPCO), the Point Arguello natural Gas Line Company (PANGL),
Gaviota Gas Plant Company (GGP), or by Whiting or its Affiliates. As used herein
the term “Hydrocarbons” shall mean crude oil, natural gas, casinghead gas, coalbed
methane, condensate, helium, sulphur, SO,, CO,, natural gas liquids, and other
gaseous and liquid hydrocarbons or any combination thereof.

(Roitman Decl., Ex. 3, q1.)
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contract interest, and not an
interest in the land”),'® decided to adopt the “better view” that “a net profits interest should be
treated in much the same manner as an overriding royalty and that it should be classified as an
interest in land.” 7-Vestco Litt-Vada v. Lu-Cal One Oil Co., 651 S.W.2d 284, (Tex. App. 1983)
quoting 2 Williams and Meyers, Oil and Gas Law § 424.1 at 440 (1981)."

In this case, the 1994 Assignment, particularly its definition of “Net Revenues,”
establishes the parties’ intent to grant BWAB a fractional interest in the revenue received from
the hydrocarbons produced by Whiting’s working interest in the Properties, after specific
deductions. Iagree with the “better view” discussed above and conclude that the 1994 ORRI
should be treated in the same manner as a typical overriding royalty interest and, therefore,

consistent with California and Colorado law, the 1994 ORRI is an interest in real property.

There is no dispute that the 1994 Assignment was recorded in the Official Records of the County

'“The case cited by the Texas Court is LeBus v. LeBus, 269 S.W.2d 506 (Tex. App. 1954), which
involved two brothers who had a partnership in an oil and gas working interest lease. When they learned
about the opportunity to drill wells on adjacent property, the brother who had the financial ability to
purchase the adjoining property lease (known as the “Mangold Lease™) agreed orally to share the net
profits from the Mangold Lease (after reimbursing himself for the amount expended in acquiring the
lease, and all expenses in connection with the operations thereon) with his brother, John, as
compensation for John acting as agent in acquiring the lease. The LeBus Court determined that John held
“only a contractual right to have his share of the profits paid over to him when they were earned.”
LeBus,269 S.W.2d at 511. The Court decided that John’s interest in the profits from the Mangold Lease
operations was not an “ownership” interest in the profits as a partner, but rather as a right to
compensation under “a profit-sharing agreement.” Id.

A more recent Texas decision also held that a “net cash gain interest” (i.e., an interest in the net
profits realized by a natural gas processing plant from processing casinghead gas produced by wells) was
personal property, not real property. Berthelot v. Brinkman, 322 S.W.3d 365, 371 (Tex. App. 2010). But
the Berthelot Court determined that the interest “was derived from the operations of the plant, not the
production of the leases.” Id.

172-4 Williams & Meyers, Oil and Gas Law § 424.1 (2014) provides: “There is some indication
in early cases, at least by way of dictum, that the [net profits] interest is a mere contract interest. We
believe, however, that a net profits interest should be treated in much the same manner as an overriding
royalty and that it should be classified as an interest in land.” (Footnotes omitted).
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of Santa Barbara, California and with the Minerals Management Service, Pacific OCS Region.

The Plaintiffs also argue that the 1994 ORRI must be examined in light of the later 1999
NOI between Whiting and the Debtors. The Plaintiffs claim that the 1994 ORRI was expunged
by the Debtors’ Plan because the 1994 ORRI was paid from the Properties’ net revenue stream
and, in 1999, that net revenue stream, or cash flow, was conveyed to the Debtors, ultimately
becoming part of the Debtors’ bankruptcy estate. In response, BWAB argues that the 1994 ORRI
was not part of the Debtors’ bankruptcy estate and was not affected by the Debtors’ Plan because
it is a recorded real property interest between Whiting and BWAB - - the Debtors are not parties
to the 1994 Assignment.

The NOI conveyed by Whiting to debtor Delta in 1999 consisted of the positive or
negative cash flow resulting from the interest in the Properties, determined pursuant to an eight-
step calculation, which specifically carved out royalties and overriding royalties. (Roitman Decl.,
Ex.7, p. 2.) Therefore, Delta’s NOI consisted of the cash flow existing affer deducting royalties
and overriding royalties, such as the 1994 ORRI. The Debtors’ Plan did not affect the 1994

ORRI between Whiting and BWAB."®

"®The decision Grynberg v. Waltman, 946 P.2d 473 (Colo. App. 1996) does not change this
result. In Grynberg, the defendant, Waltman, received a compensation package from the plaintiff,
Grynberg, which included an overriding royalty interest in certain leases for which he had provided
geologic information. Grynberg paid overriding royalties to Waltman during his employment from 1972
to 1977, and for approximately eight months thereafter. The payments then stopped. In 1981, Grynberg
filed a chapter 11 proceeding. Although there was some dispute about whether Waltman received proper
notice of the bankruptcy, it was undisputed that Waltman knew about the bankruptcy filing and testified
at a hearing. Grynberg’s schedules listed Waltman as a creditor with a disputed claim for royalty
payments. However, Waltman never filed a claim

In April 1982, Grynberg’s plan was confirmed. In March 1993, Waltman filed an application
with the Colorado Oil and Gas Conservation Commission seeking an order recognizing his overriding
royalty interests and directing Grynberg to make payments. Grynberg filed an action seeking declaratory
relief regarding the overriding royalty interests.

(continued...)
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For the reasons set forth above, the Plaintiffs’ motion for summary judgment declaring
that the 1994 ORRI was a contractual interest that was discharged by the Debtors’ Plan will be
denied. BWAB?’s cross-motion for summary judgment will be granted, in part, with respect to its
counterclaim that the 1994 ORRI is a real property interest that was not extinguished, stripped or
avoided by confirmation of the Debtors’ Plan.

(B)  The 1999 BWAB ORRI and the 1999 Larson ORRI"

The Plaintiffs attack the 1999 ORRIs on two grounds. First, they argue that the NOI
transferred by Whiting to the Debtors was not a real property interest and, therefore, the 1999
ORRIs arising out of that NOI cannot be real property interests. Second, the Plaintiffs

alternatively assert that, if the 1999 ORRIs are determined to be real property interests, they are

'8(...continued)

The Colorado Court of Appeals concluded that “an overriding royalty interest may be
characterized as an interest in real property for those purposes which affect the land involved and as a
personal property interest for purposes of payments that arise from such interest.” Grynberg, 946 P.2d at
476-77. The Court determined that as each payment became due, it was a debt owed by Grynberg to
Waltman. Id. at 477. The Court noted that both parties acknowledged that the overriding royalty interest
was in dispute at the time of the bankruptcy filing and further determined that “[o]nce the claim to
royalty payments based on the overriding royalty interests was disputed, the ownership of that interest
was called into question and was, therefore, before the bankruptcy court. [Waltman] was required to take
those steps necessary to preserve his claim.” Id. The Grynberg Court decided that, pursuant to 11
U.S.C. § 1141(b), confirmation of the plan vested all property of the estate in Grynberg free of
Waltman’s contested royalty interests. /d.

The facts of the case before me are markedly different. Neither Whiting nor the Debtors disputed
BWAB’s ORRIs prior to confirmation of the Plan on August 16, 2012. Moreover, neither party to the
1994 ORRI is a debtor. It is uncontested that Whiting paid amounts due under the 1994 ORRI (and the
1999 ORRI) to the Debtors, for distribution to BWAB, from the date of the 1999 Conveyance of the NOI
through September 2012, about a month after Plan confirmation. The fact that the payments passed
through the Debtors, as a mere conduit, to BWAB does not alter my conclusion that the 1994 ORRI was
a real property interest requiring payments from Whiting to BWAB and was unaffected by the Debtors’
bankruptcy filing.

“The 1999 BWAB ORRI and the 1999 Larson ORRI may be referred to jointly as the “1999
ORRIs.” The 1999 BWAB Assignment and the 1999 Larson Assignment may be referred to jointly as the
“1999 Assignments.” Also, BWAB and Larson may be referred to jointly as the “Defendants.”
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avoidable pursuant to Bankruptcy Code § 544(a)(3) and applicable state law because BWAB and
Larson did not record their interests in the 1999 ORRIs.

BWAB and Larson argue in response that the NOI and the 1999 ORRIs are interests in
real property. The Defendants further argue that the Debtors listed their interests in the NOI as
“real property” on their filed Schedules and, therefore, the Plaintiffs are judicially estopped from
arguing otherwise. The Defendants also contend that the 1999 ORRIs are not avoidable under
Bankruptcy Code § 544(a)(3) because, under applicable state law, the ORRIs were not transfers
that could be perfected against a bona fide purchaser.

(1) Are the Plaintiffs judicially estopped from arguing that the 1999 ORRISs are not
real property interests?

The Debtors listed the NOI as a real property interest in their bankruptcy schedules. (See,
e.g., D.I. 140, p. 103 of 141, Schedule A - - Real Property - - listing “Point Arguello GWI: 6.07%
NRI:4.21%, Prospect: Point Arguello, Location: Santa Barbara, CA”). Because of this, BWAB
and Larson argue that the Plaintiffs are judicially estopped from asserting that NOI is not real
property interest.

In Exide Technologies, 1 reviewed the standard for judicial estoppel:

“[J]udicial estoppel bars a litigant from asserting a position that is inconsistent with
one he or she previously took before a court or agency.” Montrose Medical Grp.
Participating Sav. Plan v. Bulger, 243 F.3d 773, 779 (3d Cir. 2001). Judicial
estoppel is an “extraordinary remed[y] to be invoked when a party’s inconsistent
behavior will otherwise result in a miscarriage of justice.” Klein v. Stahl GMBH &
Co. Maschinefabrik, 185 F.3d 98, 10