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Dear Counsel: 

This letter foUows upon an evidentiary hearing held on June 18 2015 regarding the 
Debtors' request to assume and assign the lease (the "Lease") to Store No. 9723 (the 'Property' ) 
to Sportive. Inc. ("Sportive ). The Landlord to the Property objects to assumption and 
assignment, and in fact is the back-up bidder for the Lease following an auction held on June 11, 
2015. For the reasons that follow the Court will sustain the Landlord s objection and deny the 
assumption and assignment to Sportive. 

At the hearing, the Court admitted without objection numerous exhibits and heard live 
testimony from Mr. Omar Limon the principal of Sportive and Ms. ldania Salgueiro property 
manager for the Landlord. The Court notes that both Mr. Limon and Ms. Salgueiro testified 
competently and credibly. 

The record reflects that Store No. 9723 is located in a building referred to as 420 Lincoln 
Road ("420 Lincoln '). That building is located on the eastern edge of the Lincoln A venue Road 
Mall, a pedestrian-only shopping district in Miami. 420 Lincoln Road is bordered by Lincoln 
Road to the north Washington Avenue to the eat l6'h treet to the south, and Drexel Avenue to 
the west. 
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To win approval of the assumption and assignment to Sportive, the Debtors and portive 
must provide "adequate assurance of future performance' under the Lease. 11 U.S.C. § 
365(b)(l)(c). Case law teaches that the concept of ' adequate assurance' is a flexible one, mainly 
requirin~ evidence satisfactory to the Court that the proposed assignee possesses the financial 
wherew1 thai to perform all of the obligations under the agreement at issue. 1 

In the present case the Lease requires monthly payments of$14 083 .33 plus Common 
Area Maintenance charges and 7% sales tax. Testimony adduced at trial indicates that all in the 
Lease would require monthly payments of not less than $18 000 for an annual obligation of 
approximately $216 000. There are twelve years remaining on the Lease. 

In support of its request for assignment, Sportive offers a security deposit equal to one 
month ' s rent , plus a personal guarantee from Mr. Limon for one years rent. Mr. Limon also 
testified that alternattvel.y, Sportive would offer three months' prepaid rent and a six-month 
personal guarantee. In further support, Sportive introduced into evidence certain unaudited 
financial statements relating to Mr. Limon s various businesses and an unaudited single-page 
statement regarding Mr. Limon ' s assets and personal net worth. 

The Landlord strongly objects to assumption and assignment to Sp011ive. Ms. Salgueiro 
testified that, in a non-bankruptcy setting, the Landlord would. not seriously consider or rely upon 
the type of financial evidence offered by Spo.rtive. At minimum, Ms. Salgueiro testified that the 
Landlord would require Mr. Limon and Sportive to post a deposit equal to six months rent and a 
personal guaranty (or letter of credit) covering the full twelve-year term of the Lease. Mr. Limon 
has declined this request. 

Ms. Salgueiro testified that, when RadioShack signed the Lease in 2007 it was a 90-year 
old-publicly traded company with annual revenues in the billions and that RadioShack (at that 
time) is simply not comparable to Sportive as a potential tenant. The record further reflects that 
420 Washington contains numerous retail tenants that are large national, or international, 
companies including Zara Footlocker unglass Hut Starbucks, and Haagen Dazs. 

The Landlord identifies a number of significant concerns regarding whether Sportive can 
provide adequate assurance of its ability to perform under the Lease. Specifically the Landlord 
notes that the corporate entity that would be the actual tenant, Sportive Inc. is a non-public 
limited liability company whose cunent business is limited to operating two retaiJ stores. The 
other entities that are prut of Sportive Group" would not be tenants under the Lease or otherwise 
be responsible fo r ongoing obligations under the Lease. 

The Landlord challenges the weight that should be accorded to the unaudited financial 
statements and statement of net worth offered into evidence, as well as the projections for 
expected performance of a Sportive store at 420 Lincoln. The Landlord also stresses that 

' The parties devoted significant time and attention to whether 420 Lincoln i a 'shopping center 
wit!lin the meani_ng of Bankruptcy Code :S _365(b )(3}. If it is indeed a.mall or shqpping cen~er, the restri~t10_ns on 
a s1P,nment relatmg to competing exclus1v1ty prov1s1ons and tenant m1x expectatiOns come mto play to Sle.mf:icantly 
limiT the otherwise broad lati tude afforded a debtor under§ 365(b)( I). It would be a close call whether 420 Lincoln 
is in fact a mall or shopping center, after a0)1ying the fourteen factors articulated in the Third Circuit's seminal 
decision in In re Joshua S/.Oc:um Ltd., 922 F.2a lU81, I 086 (3d Cir. 1990). However adequate assurance of 
financial perfonnance is a bedrock requirement under§ 365(b)('l) as welf as 365(b)(3)t· since the Court concludes 
that Sportive and RadioShack have not provided the requisite aae~uate assurance, ilie ourt need not reach the 
Landh;>rd' s arguments under 365(b)(3) regarding tenant mix and the potential dynamic between Sportive and cun·ent 
420 Lmcoln tenant Foot Locker. 
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while Mr. Limon testified he was prepared to use his own personal funds and resources to 
support the new store if it became necessary, he is in fact under no legal obligation to do so. 

Mr. Limon testified at length and credibly at trial. It is clear to the Court that he is an able 
and experienced businessman with many years of success in a demanding retail sector. 
Nevertheless, while giving due weight and consideration to Sportive s t stimony and evidence 
the Court concludes that Sportive has not carried its burden to prove adequate assurance of its 
future performance of all obligations under the Lea e. In the face of a robust objection by the 
Landlord, the Court concludes that based on the facts and circumstances oftbis case unaudited 
financials and projections are insufficient to satisfy the statutory requirement to provide adequate 
assurance of future performance under the Lease. The parties are requested to submit a form of 
order consistent with this ruling. 

BLS/jmw 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

In re Chapter 11 

RS LEGACY CORPORATION, etal., 1 Case No. 15-10197 (BLS) 

Debtors. (Jointly Administered) 

Related Docket No.: 1729, 1947,2414 

ORDER AUTHORIZING (I) THE SALE OF THE DEBTORS' NONRESIDENTIAL 
REAL PROPERTY LEASE FOR STORE NUMBER 9723 PURSUANT TO LEASE 

TERMINATION AGREEMENT; AND (ll) GRANTING RELATED RELIEF 

Upon the Debtors' Third Motion for (I) an Order (A) Establishing Bid Procedures 

for the Sale of Certain Lease Assets, and (B) Granting Certain Related Relief and (II) an Order 

(A) Approving the Sale of Certain Lease Assets Free and Clear of Liens, Claims, Encumbrances 

and Other Interests, and (B) Granting Certain Related Relief (Docket No. 1729, the "Lease Sale 

Motion")2, seeking, inter alia, an order authorizing and approving the sale ("Sale") of the 

Debtors' unexpired, nonresidential real property lease (the "Lease") for Store Number 9273 and 

the surrender of the leased premises (the "Premises") to the landlord (the "Landlord") under the 

2 

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer identification 
numbers follow in parentheses): RS Legacy Corporation (f/kla RadioShack Corporation) (7710); Atlantic 
Retail Ventures, Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, 
Inc. (4887); RS Legacy Customer Service LLC (f/kla RadioShack Customer Service LLC) (8866); RS Legacy 
Global Sourcing Corporation (f/kla RadioShack Global Sourcing Corporation) (0233); RS Legacy Global 
Sourcing Limited Partnership (flk/a RadioShack Global Sourcing Limited Partnership) (8723); RS Legacy 
Global Sourcing, Inc. (flk/a RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings Incorporated (8924); 
RSignite, LLC (0543); SCK, Inc. (9220); RS Legacy Finance Corporation (flk/a Tandy Finance Corporation) 
(5470); RS Legacy Holdings, Inc. (flk/a Tandy Holdings, Inc.) (1789); RS Legacy International Corporation 
(flk/a Tandy International Corporation) (9940); TE Electronics LP (9965); Trade and Save LLC (3850); and 
TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle, Fort Worth, Texas 
76102. 

Unless indicated otherwise, capitalized terms used but not defined herein have the meanings ascribed to 
them in the Lease Sale Motion. 
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Lease, pursuant to the terms set forth in that certain Lease Termination Agreement (the "Lease 

Termination Agreement ), a copy of which is attached hereto as Exhibit A; and the Court having 

entered an order approving the bidding procedures and granting certain related relief [Docket No. 

194 7] (the "Bidding Procedures Order") at the hearing held on April 28, 2015 (the "Bid 

Procedures Hearing"); and an auction having been conducted on May 14, 2015 in accordance 

with the Bidding Procedures Order; and the Landlord having submitted the highest and best offer 

for the Lease under the Lease Termination Agreement; and the Court having conducted a hearing 

on the Lease Sale Motion on May 27, 2015, continued to June 18, 2015 (the "Lease Sale 

Hearing") at which time all interested parties were offered an opportunity to be heard with 

respect to the Lease Sale Motion; and the Court having reviewed and considered the Lease Sale 

Motion, the Lease Termination Agreement, the Bidding Procedures Order, and all objections 

filed in accordance with the Bidding Procedures Order; and the appearance of all interested 

parties and all responses and objections to the Lease Sale Motion having been duly noted in the 

record of the Lease Sale Hearing; and upon the record of the Lease Sale Hearing, having heard 

statements of counsel and the evidence presented in support of the relief requested in the Lease 

Sale Motion at the Lease Sale Hearing; and upon all of the proceedings before the Court, all 

objections and responses to the relief requested in the Lease Sale Motion having been heard and 

overruled, continued or resolved on the terms set forth in this Order; and it appearing that due 

notice of the Lease Sale Motion, the Lease Termination Agreement, the Bid Procedures Hearing, 

the Bidding Procedures Order and the Auction having been provided; and it appearing that the 

relief requested in the Lease Sale Motion is in the best interests of the Debtors, their estates and 

their creditors; and it appearing that the Court has jurisdiction over this matter; and it further 

-2-
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appearing that the legal and factual bases set forth in the Lease Sale Motion and at the Lease Sale 

Hearing establish just cause for the relief granted herein; and after due deliberation thereon, 

IT IS HEREBY ORDERED THAT: 

1. With respect to the Lease for Store Number 9723 that is subject to the 

Lease Termination Agreement, the Lease Sale Motion is granted as set forth herein. 

2. The Lease Termination Agreement, all of the terms and conditions thereof, 

and consummation of all of the transactions (the "Transactions") contemplated therein, including 

the termination of the Lease and the surrender of the Premises, are authorized and approved in all 

respects pursuant to section 363(b) ofthe Bankruptcy Code. The Debtors are authorized to enter 

into and consummate the Lease Termination Agreement upon the conclusion of the store closing 

sale being conducted by the Debtors at the Premises, and nothing herein shall obligate the 

Debtors to enter into or consummate the Lease Termination Agreement, or to surrender the 

Premises, prior to the conclusion of such sale. 

3. Notwithstanding anything in the Lease Termination Agreement to the 

contrary, the Purchase Price for the Lease shall be $370,000.00 and the Landlord's waiver of all 

alleged cure claim amounts against the Debtors and their estates. 

4. Notwithstanding anything in the Lease Termination Agreement to the 

contrary, the Termination Date shall be the earlier of the date Tenant (as such term is used in the 

Lease Termination Agreement) vacates the Premises or June 30, 2015. 

5. The failure specifically to include any particular provisions of the Lease 

Termination Agreement shall not diminish or impair the efficacy of such provision, it being the 

intent of the Court that the Lease Termination Agreement is approved in its entirety. 

-3-
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6. With respect to the Lease Termination Agreement, any objections to the 

Lease Sale Motion or the relief requested therein that have not been withdrawn, waived or 

settled, and all reservations of rights included therein, are hereby overruled on the merits and 

denied with prejudice. With respect to the Lease Termination Agreement, all persons and 

entities given notice of the Lease Sale Motion that failed to timely object thereto are deemed to 

consent to the relief sought therein. 

7. As of the Termination Date (as defined in the Lease Termination 

Agreement), except as to the obligations of the Debtors and the Landlord expressly set forth in 

the Lease Termination Agreement, the Debtors and the Landlord are deemed to mutually release 

each other and their respective successors and assigns of and from any and all claims, damages, 

obligations, liabilities, actions and causes of action of every kind and nature whatsoever that may 

arise under or in connection with the Lease before, on or after the Termination Date, including, 

without limitation, any claims under section 502(b)(6) ofthe Bankruptcy Code. 

8. The Lease Termination Agreement has been negotiated and executed, and 

the Transactions contemplated thereby are and have been undertaken, by the Debtors, the 

Landlord and their respective representatives at arm's length, without collusion and in "good 

faith," as that term is defined in section 363(m) of the Bankruptcy Code. Accordingly, the 

reversal or modification on appeal of the authorization provided herein to consummate the Sale 

shall not affect the validity of the Transactions, unless such authorization and consummation of 

the Sale are duly and properly stayed pending such appeal. The Landlord is a good faith 

purchaser within the meaning of section 363(m) of the Bankruptcy Code and, as such, is entitled 

to the full protections of section 363(m) of the Bankruptcy Code. 

-4-
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9. The requirements set forth in Bankruptcy Rules 6003(b ), 6004 and 6006 

and Local Bankruptcy Rules 6004-1 and 9013-1, to the extent applicable, have been satisfied or 

otherwise deemed waived. 

10. The Court shall retain exclusive jurisdiction to, among other things, 

interpret, implement, and enforce the terms and provisions of this Order and the Lease 

Termination Agreement. 

11. As provided by Bankruptcy Rules 7062 and 9014, the terms and 

conditions of this Order shall be effective immediately upon entry and shall not be subject to the 

stay provisions contained in Bankruptcy Rules 6004(h) and 6006( d) or any similar rule that 

would delay the effectiveness of this Order. Time is of the essence in closing the Sale and the 

Debtors and the Landlord intend to close the Sale as soon as possible following the conclusion of 

the store closing sale being conducted by the Debtors at the Premises. 

-5-
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LEASE TERMINATION AGREEMENT 

("Ten~nt"). 

WHEREAS, Landlord and Tenant entered into a certain lease dated JuM 13. c:ltJlY7 
(as the same may have been amended from time to time, and together with any and all other 
agreements affecting the s bject premi es, the "Lease,.), covering certain premises commonly 
known as) IL)aA l 1 ~ R (the "Premises"); and 

;fJ$13'1 
WHEREAS, Tenant, along with its affiliated debtors and debtors in possession, has filed 

a volWitary petition for relief pursuant to chapter 11 of Title 11 of the United States Code, 
11 U.S.C. §§ 101 et seq. (as amended, the "Bankruptcy Code"), in the United States 
Bankruptcy Court for the District of Delaware (together with any other court having proper 
jurisdiction, the "Bankruptcy Court"); and 

WHEREAS, subject to the conditions set forth herein, the parties desire to tenninate the 
Lease effective on the earlier of the date the Tenant vacates premises and May 31, 2015 (the 
"Termination Date"). 

NOW, THEREFORE, in consideration of the premises and the mutual agreements 
contained herein, Landlord and Tenant hereby agree as follows: 

11. Payment of Purchase PricQ. Landlord shall on the Termination Date deliver the 
purchase price for the Lease in the amount of $ 'ICI, i J i . I=/. , which amount includes 
$~~~./tonstituting a credit bid for cure claim amounts, in immediately available funds wired 
to the account specified by Tenant plus the amount of any security deposit applicable to the 
Lease that has not been applied in accot·dance with the terms of the Lease. 

12. · Termination and Surrender. 

A. As of the Termination Date, Tenant hereby surrenders the Premises to 
Landlord and does hereby give, grant and surrender unto Landlord all of Tenant's right, title and 
interest in and to the Premises, including, without limitation, all of Tenant's right, title and 
interest in, to and under the Lease, and Landlord hereby accepts such surrender. Except as 
otherwise expressly provided herein, each of the parties hereto acknowledges performance of all 
obligations of the other party under the Lease or otherwise In connection with the Premises 
through and including the Termination Date. The Lease is hereby agreed to be null and void and 
of no further force and effect as of the Tennination Date. In addition, any and all rights and 
obligations of the parties that may have arisen in connection with the Premises shall be deemed 
to have expired and terminated as of the Termination Date. 

B. As of the Termination Date, except as to the .. obligations of Tenant and 
Landlord expressly set forth in this Agreement, Tenant and Landlord hereby mutually release 
each other and their respective successors and assigns of and fr~m any and all claims, damages, 
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obligations, liabilities, actions and causes of action of every kind and nature whatsoever that may 
arise under or in connection with the Lease before, on or' after the Termination Date, including, 
without limitation, any claims under section 502(b)(6) of the Bankruptcy Code, 

. C. To the extent Landlord has filed or files any proof of claims with respect 
to the Lease or the Premises, Landlord consents to the expungement of such claims, with 
prejudice. · 

13. Furtber Assurances. At any time and from time to time after the date hereof, 
without further consideration, (a) at the request of Landlord, Tenant shall execute and deliver 
such other instruments of sale, transfer, conveyance and termination or consents and take such 
other action as Landlord may reasonably request as necessary or desirable in order to more 
effectively transfer, convey and surrender to Landlord all of Tenant's rights to the Premises and 
under the Lease, and (b) at the request of Tenant, Landlord shall execute "and deliver such other 
instrwnents of assumption and confirmation and take such other action as Tenant may 
reasonably request as necessary or desirable in order to more effectively evidence Landlord's 
acceptance of Tenant's surrender of the Lease, 

14. "As Is. Where Is" Transaction. Landlord hereby acknowledges and agrees that 
Tenant makes no representations or warranties whatsoever, express or implied, with respect to 
any matter relating to the Premises or the Lease. Accordingly, Landlord accepts the Premises 
"AS IS" and "WHERE IS." ' 

15. . Miscellaneous. 

A. This Agreem~nt is binding upon and shall inure to the benefit of Tenant's 
successors and assigns, including, without limitation, a trustee, if any, subsequently appointed 
under chapter 7 or chapter 11 of the Bankruptcy Code, and is binding upon and shall inure to the 
benefit of Landlord's successors and assigns. 

B. Each of Tenant and Landlord warrants and represents that it has the power 
and authority to enter into this Agreement. 

C. This Agreement and any additional agreements delivered in connecqon 
herewith together contain the entire agreement between the parties hereto, and except as 
otherwise specifically set forth herein, supersede all prior agreements and Wldertakings between 
the parties hereto relating to the subject matter hereof. 

D. This Agreement may be executed in one or more. coWlterparts, each of 
which shall be deemed an original, and all of which together shall·constitute one and the same 
instrument, and presentation of any copy of this Agreement, whether orlginal or facsimile 
(including in portable document format (pdf)), signed by Tenant and Landlord shall constitute 
sufficient proof of this Agreement • . 

E. This Agreement shall be governed by and construed in accordance with 
the laws of the State of Delaware without regard to principles of conflicts of law, and any 
disputes shall be resolved by the Bankruptcy Court, which shall have exclusive jurisdiction at all 
times during which Tenant's bankruptcy case is pending. 
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F. Any and all sales, transfer and recot·ding taxes, stamp taxes or similar 
taxes or fees, if any, relating to the tennination of the Lease shall be the sole responsibility of 
Landlord and shall be paid, if applicable, to the proper governing body on the Tennination Date. 

G. This Agreement may not be amended orally but rather may be amended 
only by an agreement in writing signed by the party against whom enforcement of any waiver, 
change, modification or discharge is sought. 

[Signatures are on the following page.] 
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IN WITNESS WHEREOF, the parties hereto have duly executed thi.s Agreement as of 
the date first written above. 
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. TENANT: 

RadioShack Corporation 
[Name of Tenant] 

~~· 
Name: Steve:one~ 
Title: Vice President, Real Estate & teasing 

LANDLORD: 

[Name of Landlord] 


