
Court 

CHIEF JUDGE BRENDAN LINEHAN SHANNON 

January 15, 2016 

Christina Pappoulis Esquire 
Blakely Gregory and Pa_p,P.oulis 
5307 Limestone Road Suite 103 
Wilmington) DE 19808 

Mr. Floyd White 
21 OB Highland Boulevard 
New Castle DE 19720 

In re: Ted Pridgen 
Case No. 14-12160 CBLS) 

Re: 

Dear Ms. Pappoulis and Messrs. White and Wirth: 

Mr. Jerzy Wirth 
312 Riblett Lane 
Wilmington, DE 19808 

824 N. M.ARKE'f..ST~ 
WJLMI~~-9f1f2~2l>,iY I 

This letter constitutes the Court's rulings followi~g a trial held on December 1, 2015. At 
trial, the Court heard the testimony of Mr. Pridgen (the "Debtor') and Mr. Wirth. The Court also 
admitted hundreds ofpages of exhibits and considered the Motion for Summary Judgment 
fDocket No. 11 ]. For the reasons stated below the Court will deny the request to revoke or deny 
Mr. Pridgen a discharge. 

Mr. Pridgen filed his Chapter 7 _petition on September 17, 2014, and George L. Miller 
w. as appointed tlie .Chapter 7 Trustee. The Section 341 meetigg was concluded on November 13 
2014, and the Chapter 7 Trustee's Report ofNo Distribution LVocket No. 17] was filed promptly 
thereafter. A discharge was entered (subject to this proceedirig) on January 9, 2015 [Docket No. 
28]. 

This adversary proceeding was filed on May 22, 2015 after substantial discovery 
conducted under Banla;uptcy Rule 2004 [Docket No. 37, 44]. Mr. Floyd White has intervened in 
this proceeding as a co-plaintiff. 

The record reflects that the Debtor operated a bail bonding business1 T &H Bail Bond, Inc. 
("T&H '),and Mr. Wirth agreed to lend money to finance the operation oftnat business. Mr. 
Pridgen personally guaranteed the corporation's obligations to Mr. Wirth. The testimony 
adduced at trial indicates that Mr. Wirth gave T&H a stack of ·igned, blank checks from his 
account, and Mr. Pridgen testified that those checks were used in the process of posting cash 
bonds. 1 Specifically Mr. Pridgen testified that T &H personnel would ftll out and deposit a check 
from Mr. Wirth in a separate account (often personal bank accounts), to obtain the certified 
checks required by the state cowis for the posting of bonds. 

In a nutshell, Mr. Wirth contends that Mr. Pridgen used funds that he loaned to T&H for 
improper personal uses. Mr. Wirth also alleges that Mr. Pridgen's schedules and other 
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1
oidan.ce of doubt, the Court repeats: the business model developed by the parties was based on Mr. Wirth 

provt mg T &H wtth stgne<1, b ank checks on fits account. 
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bankruptcy filings were deficient and inaccw-ate. The Adversary Complaint contains ten separate 
counts, asserting a claim of apRroximately $1.3 million and seeking denial of discharge under 
either§ 523(a) or§ 727(a) for failure to comply with the requirements of the Bankruptcy Code. 

ANALYSIS 

Case law teaches that discharge is to be broadly construed. See, e.g. , In re Cohn, 54 F.3d 
1108 (3d Cir. 1995). Section 523 concerns a debtor s discharge and places the burden upon the 
objectmg creditor to prove by a preponderance of the evidence that the elements of an exception 
to discharge have been met as to that specific creditor and claim, as a result of a debtor's pre­
bankruptcy conduct. Grogan v. Garner 498 U.S. 279,287-88 (1991). Section 727, by contrast, 
provides that a debtor is entitled to a discharge unless one of eight conditions is met. The 
provisions of§ 727(a) at issue here to go to a debtor' s conduct during or in connection with the 
bankruptcy case. 

A. Section 523(a) 

Section 523(a)(2)(A) provides that a debt may be held non-dischargeable if it was 
obtained under false pretenses, a false representation, or actual fraud, other than a statement 
respecting the debtor's or an insider's financial condition." 11 U.S.C. § 523(a)(2){A). The party 
seeking a determination of non-dischargeability must prove that: 

1. The debtor made the misrepresentations or perpetuated fraud· 
2. the debtor knew at the time that the representations were false· 
3. the ~ebtor made the misrepresentations with the intention and pw-pose of deceiving the 

creditor; 
4. the creditor Oustifiably] relied on such misrepresentations; and, 
5. the creditor sustained loss and damages as a proximate result ofthe misrepresentations 

having been made. 
In re Giarratano, 299 B.R. 328i 334 (Bankr. D. Del. 2003) (citingFieldv. Mans 516 U.S. 59, 
70- 71 (1995)) aff'd, 358 B.R. 06 (D. Del. 2004). Put another way, the false pretenses or 
representation must have occurred during the making of the guarantee agreement. Mr. Wirth has 
not made such allegations) nor are such facts present in the record, and therefore Mr. Wirth not 
met his burden under sectiOn 523(a)(2)(A). 

Section 523(a)(4} provides that a debt may not be discharged if it was incurred through 
"fraud or defalcation while acting in a fiduciary capacity embezzlement. or larceny~' 11 U.S.C. § 
523(a){4). This claim also fails because no fiduciary relationship existed between Mr. Wirth and 
Mr. Pndgen, nor are there any allegations that would make out the elements of either 
embezzlement or larceny. Mr. Wirth served as a commercial lender to T&H, and the record 
reflects at most that funds were used in violation of the expectation of the parties in their lending 
agreement. The alleged breach and default may give rise to claims

1 
but the record of the conduct 

does not rise to a level to preclude entry of a discharge for Mr. Priagen under § 523(a). 

Section 523(a)(6) operates to exclude from discharge claims arising from willful or 
malicious injury caused by a debtor. The typical (though admittedly not exclusive) context for 
invocation of§ 523(a)(6) relates to claims or_judgments for physical assault to a creditor or 
deliberate damage to a creditor' ~ _prqperty. The allegations m the complaint and developed at 
trial clearly contend that Plaintiff's funds were used m a matter not anticipated authorized or 
intended by Plaintiff, but there is nothing in the complaint or in the record to support a fmding of 
willful or malicious conduct within the ambit of§ 523(a)(6). 

Based upon the foregoing, the Court will deny the Plaintiffs request that his claims 
against Mr. Pridgen be excepted from discharge under§ 523(a). 



The Honorable Brendan Linehan Shannon 
United States Bankruptcy Court 

for the District of Delaware 
January 15, 2016 
Page Three 

B. Section 727(a) 

As noted above, § 523(a) governs excepting a particular claim or claims from a debtor' s 
general discharge. Section 727(a) creates a presumption that a debtor is entitled to a discharge, 
unless one of the listed conditions is met. These conditions consider a debtor s conduct in 
relation to the preparation and prosecution of a bankruptcy case. 

Case law teaches that objections to discharge "are to be strictly constmed against the 
cn~ditor and in favor ofthe debtor." Rosen v. Bezner 996 F .3d 1527.-l 1533. (3d Cir. 1993). Mr. 
Wuth therefore bears a heayy bw·den to defeat the Debtor' s request Ior a d1scharge. 
Nevertheless, • a discharge in bankruptcy is a privilege - not a right - which must be earned." In 
re Mezvinsky, 265 B.R. 681 690 (Ballki. E.D. Pa. 2001). 

Mr. Wirth contends broadly in Counts III - Vll and Count X of his Complaint that Mr. 
Pridgen deliberately concealed or transferred property in order to frustrate the nghts of creditors 
and the orderly administration of his bankruptcy case. As cliscussed in greater detail below Mr. 
Wilth alleges that the Debtor used the blank checks and his funds for improper purposes· he also 
alleges that Mr. Pridgen failed to disclose his interest in various corporate entities and other 
potentially valuable assets. 

As a threshold matter, the Court observes that the Chapter 7 Trustee stands as the first 
line of defense against wrongful or improper conduct by a deotor. The Cowi attributes 
significant weiglit to the fact that the Chapter 7 Trustee .in this case - a highly experienced and 
diligent professiOnal - conducted and concluded his thorough investigation, consented to entry of 
the aiscliarge and has not weighed in in support of the Plaintiff's request for denial or revocatton 
of the discliarge. While this c1rcumstance 1s not dispositive of the challenge under § 727, it 
underscores tlie heavy burden Mr. Wirth must carry to prevail. 

Turning to the record develoRed before the Cowi a trial was held on December 2 2015, 
at which time Messrs. Wirth and Prii:l.gen testified at length and were subjected to extensive 
cross-examination. AdditionaUy, as noted above, the Court admitted into evidence dozens of 
exhibits docwnenting the business relationship between Mr. Wirth and Mr. Pridgen. 

Mr. Pridgen testified candidly and credibly at trial. He is an elderly gentleman, now 
retired from T &H. He was forthcoming and tried to the best of his memory to answer questions 
and provide explanations regarding his financial affairs.2 [Tr. at pp. 23-24J 

It is abundantly clear that Mr. Pridgen' s record-keeping left much to be desired. He 
testified repeatedly that he is "computer-illiterate ' rTr. at pp. 2:8-29] and that he relied on his 
wife and a clerical worker at T &H to maintain the Gusiness records. (' In fact they kept the 
records because I was trying to explain to you I m computer illiterate. I do not operate 
computers ... So I have no iaea about what s going on on a computer.'). [Tr. at p. 28] 

It is tme that certain assets or interests of Mr. Pridgen were not initially disclosed on his 
bankruptcy filings. However, the Court is satisfied with Mr. Pridgen's explanations and 

• 
2 

w· . WHIT I;.,: Your Honor, in order for this to move along at a more brisk pace, can I have permission to treat 
Mr. Pndgen as a hos~ c ·'ff~IJ ~·'. c : ~bsolulely. 

. . : kay. Jha u. . 
. • : . pu &• . a~ u9e w1tne ·s? H ? 

. · . : . Mr. ~n~ n, L~at me~ns ~1c's aY~ v to \ alk yo t ou h lllld a k ou xes and o uestio s, a 
treat you as •fyQ!l' re e•urt~r ss-exanunpd .. &yoR~1ave qJJestlons or you ~o~l un~erstan~ t~ q~estwns ~at are being a~ea, you llioufcf 
ask me, and we' llml\il l e '!§g. unoc~~~no t~e questiOns. 

· · · ·a 'I ou maY, r ceed 
' • : .$S: ·ar lut th at 1.ign~ mean I'm a hostile witness. 

: UL18erstand. 
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testimon)' regarding his interests in various corporations [Tr. at pp 38-39], several race horses 
rTr. at 40] and a boat [Tr. atpp. 88-90]. Similarly, while the testimony supr.orts a finding that 
Mr. Wirtli' s funds were used at least in part for pull?oses other than cash balls, the record does 
not require a finding that Mr. Pridgen's guarantee obligations cannot be discharged. 

The Court is sympathetic to Mr. Wlith s understandable frustration at the current state of 
affairs. He agreed to loan mon~ to T&H to fund the business, and Mr. Pridgen guaranteed 
repayment onhose loans. Mr. Pridgen retired from the business and has declared bankruptcy. 
However while it is clear that Mr. Wirth has lost money on this investment the record 
d~veloped after :fu~l discovery and a tria.J does not supp~rt th~ reqt;test to deny Mr. Priqgen a 
d1scharge. Mr. W1rth presumably remams able to contmue his ·efforts to recovery agamst T &H, 
the entity to which he loaned money in the first place. 

Judgment on the Complaint shall be entered in favor of Defendant and against the 
Plaintiffs, with all P.arties to bear their own costs. Counsel for Defendant is requested to prepare 
and file under certification of counsel an Order and Judgment consistent with the Courts rulmg 
within seven (7) days of the date hereof. 

BLS/jmw 
cc: George L. Miller, Esquire 


