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Delendant
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\2

MARUBENI-ITOCHU STEEL
AMERICA, INC.,
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MEMORANDUM OPINION!

I. Background

On November 7, 2002, several related entities, hereafter referred to collectively as

Debtors, filed voluntary petitions for relicf under Chapter 11 of the Bankruptcy Code.* The

' This opinion will constitute the findings of fact and conclusions of law of the Court required
by Rule 7052, Fed. R. Bankz. P.

2 11 U.8.C. §§ 101 et seq. Herealter, references 1o statutory provisions by section number only
will be to provisions of the Bankrupicy Code unless the context tequires otherwise.
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respecltive cases have been procedurally consolidated for administrative purposes. The Debiors
continue to operate their business and manage their affairs as Debtors in Posscssion.

On December 29, 2003, Debtor initiated this adversary proceeding by filing its Complaint
against Defendant Steel Technologics, Inc. (hereinafter, “Steel™), seeking avoidance and recovery
of over $544,000 in allegedly preferential pre-petition transfcrs pursuant to §§ 547 and 5507

On February 12, 2004, Steel filed 1ts Answer {o the Complaint. On February 19, 2004,
Steel filed its Third-Party Complaint against Third-Party Defendani Marubeni-Itochu Steel
America, Tne. (hereinafler, “MISA™), in which it asserts that pursuant to an Assignment
Agreement between Steel and MISA, Steel is entitled to recover from MISA an amount cqual to
any amount recovered by Debtor from Steel in this adversary proceeding.

On April 14, 2004, MISA filed its Answer to the Third-Party Complaint. On Apnl 30,
2004, MISA filed its Motion for Judgment on the Pleadings, conlending that the Assignment
Agreement between Steel and MISA, attached to and therefore a part of the Third-Party

Complaint, compleiely conlradicts Steel’s asserted claim against MISA.

* Under § 547(b), the trustee may seek to avoid, as a preference,

*. .. any transfer of an interest of the debtor in property —
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the debtor before such transfer was made;
(3) made while the debtor was insolvent;
{4) made —
(A) on or within %0 days before the date of the filing of the petition; or
{B) between 90 days and one year before the date of the [iling of the petition, if such
creditor at the time of such transfer was an insider; and
(5) that enables such creditor to receive more than such creditor would receive if —
(A) the case werg a case under chapler 7 of this title;
{B) the transfer had not been made; and
{C) such creditor received payment of such debt to the extent provided by the provisions
of this title.”
Under § 550(a), the value of a transfer avoided under, infer alia, § 547 may be recovered for the
benefit of the estate,



On June 17, 2004, Steel filed its Memorandum in Opposition to MISA’s motion
asserting, fnter alia, thal construction of the Agrcement between Steel and MISA raised a
question of material fact that precluded judgment on the pleadings.

On July 16, 2004, MISA filed its Reply Memorandum in Support ol its Motion. On July
21, 2004, a Notice of Completion of Bricfing was filed. Thereafter, on motion by Sieel, without
objection and pursuant to Order of the Court, Steel [ilcd its Surrcply in Opposition to the Motion
on August 31, 2004.

Briefing having been completed, the matter is now ripe for consideration and decision by
the Court,

11. Discussion and Decision

For the reasons that follow, the Court finds that it is without jurgdiction to hear or decide
the Third-Party Complaint, and that it should therefore be dismissed. The Motton for Judgment
on the Pleadings, therefore, need not be decided.

The issuc of the Court’s jurisdiction to hear the Third-Party Complaint was raised for the
first time by MISA in its Reply in Support of its Motion for Judgment on the Pleadings. In view
of the jurisdictional challenge, the Court permitted Steel to file 113 surreply.

Under 28 U.S.C. § 1334(b), the district courts have original and exclusive junisdiction of
all cases under title 11, and original but not cxclusive jurisdiction of all civil proceedings ansing
under title 11, or arising in or related to cases under title 11. Under 28 U.5.C. § 157(a), the
district court may provide for the reference to the bankrupicy judges ol its district of all such
cascs and civil proccedings. Such reference has been provided for in this district, and so far as

this Court is awarc, in all other judicial districts as well.



In Pacor, Inc. v. Higgins, 743 F.2d 984 (3d Cir. 1984), it was held that the outer boundary
of “related to” jurisdiction was defined by those dispuies whose outcomes “could conceivably
have any effect on the estate being administered.” /d. at 994, (emphasis omitled) Beyond that
point, jurisdiction simply does not exist. In Binder v. Price Wuterhouse (In re Resorts
International, Inc.), 372 F.3d 154 (3d Cir. 2004), the Court refers to the Pacor standard as the
“seminal test for determining the boundaries of ‘related to” jurisdiction.” Id. al 164.

Maislin Industries, U.S., Inc. v. Certified Brokerage Sys., Inc. (In re Maisiin Industries,
U.S., Inc.), 75 B.R. 170 (Bankr. E.D. Mich. 1987) addresses circumstanccs virtually identical to
those presented here. There the debtor brought an adversary proceeding against the defendant for
unpaid transportation charges. The defendant filed a third-party claim against AT&T, arguing
that the services in question were to be performed for AT&T, and that if defendant was found
liable, AT&T should be required to compensate defendant for any such liability. Essentially,
defendant was seeking indemnification from AT&T. The Court in Maislin raised the
jurisdictional issuc sua sponte and applied the 6" Circuit’s test for “related to” jurisdiction which
was identical to that set forth in Pacor. See also, Kelley v. Nodine (In re Salem Mort. Co.), 783
F.2d 626, 634 (6™ Cir. 1986) (citing In re General Oil Distributors, Inc., 21 B.R. 888, 892 n.13
(Bankr. E.D.N.Y. 1982)). The Couri found that the dispule between defendant and AT&T in no
way affected the debtor and dismissed the third-party claim,

Sieel, nils surreply, mnitially quotes extensively from Pacor for the proposition thal 28
U.S.C. § 1471(b) granted comprehensive jurisdiction lo the bankrupicy courts. Included arc
citations of two 1980 decisions deseribing 28 11.5.C. § 1471(b) junisdiction as “pervasive” and

“broad,” respectively. See, Young v. Suitun, Ltd. (In re Lucasa International, Ltd ), 6 B.R. 717,



719 (Bankr. S.D.N.Y. 1980) and Westinghouse Credit Corp. v. Yeary (In re Brothers Coal Co.),
6 B.R. 567 (Bankr. W.I).Va. 1980).

Although the Pacor makes refercnee to it in its opinion, Steel seems either oblivious to or
1gnores the fact that the 28 U.S5.C. § 1471(b) grant of jurisdiction to the bankruptcy courts,
enacted in 1978, was in 1982 declared unconstitutionally broad m Northern Pipeline Const. Co.
v. Marathon Pipe Line Co., 458 U.S. 50, 102 §.Ct. 2858, 73 L.Ed. 2d 598 (1982). In 1984, 1t
was repealed and replaced by the present jurisdictional provision, 28 U.8.C. § 1334,

sSteel also slates thal the third-party plaintiff in Maislin velied upon In re Lucusa
International, Ltd., supra, in which the Court found bankruptcy jurisdiction over a third party
complaint against a guarantor. Steel fails to mention that the Maislin Court found that such
rehance was misplaced and was rejected by the Court.

I1l. Conclusion

In this case, as in Maislin, the outcome of the dispute between the Third-Party Plaintiff,
Steel, and the Third-Party Defendant, MTSA, could not conceivably have any cflcct on the Estate
of the Debtors being administered in their bankruptey cascs. Thus, this Court is without “related
to” jurisdiction, and the Third-Party Complaint of Steel will be disrmissed. An appropriate order

will be entered this date.

DATED this 10" day ol November, 2004 at Wilmington, Delaware.

Fra .
PAUL B. LINDSEY
UNITED STATES BANKRUPTCY JUDGE




UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Inre:

GRUPPO ANTICO, INC.
f/k/a TREND HOLDINGS, INC., et al,

Deblors.

ANTICO VACCA TECHNOLOGIES,
INC. fk/a TREND TECHNOLOGIES, INC.,

Plaintiff,
v.

STEEL TECHNOLOGIES INC.
d/b/a STEEL TECHNOLOGIES, SA de C.V,,

Defendant
Third-Parly Plamt:ff,

V.

MARUBENI-ITOCHU STEEL
AMERICA, INC,,

Third-Party Defendant.

Chapler 11
Case No. 02-13283 (PTW)

Jointly Adminisiered

Adv. No. 03-60216 (PBL)

Related Documents: 17, 25, 29, 36

ORDER DISMISSING THIRD-PARTY COMPLAINT
FOR ILACK OF JURISDICTTON

Upon considcration of the Motion filed by the Third-Party Defendant, Marubeni-Itochu

Steel Amernia, Inc., the Opposition of Sieel Technologies, Tnc. thereto, and the Reply and

Surreply,

ITIS HEREBY ORDERED for the rcasons set forth in the Court's Memorandum



Opinion of this date, the Third-Party Complaint filed by Steel Technologics, lnc. against

1

Marubeni-Itochu Stecl Amcrica, Inc. shall be dismissed with prejudice for lack of “related to

jurisdiction.

Dated: November 10, 2004

—

o]

(" ‘PAULB.TINDSEY ¥ P
* UNITED STATES BANKRUPTCY,JK/DGE




