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INTRODUCTION

Paintiff/debtor, Big V Supermarkets, Inc. (“Big V"), seeks a declaratory judgment pursuant to
28 U.S.C. 88 2201, et seq.2 against defendant, Wakefern Food Corporation (“Wakefern”).
Specificdly, plantiff seeks a declaration that: 1) Big V has the right to tender its shares to Wakefern; 2)
Wakefern is required to purchase the shares for gpproximately $16 million; 3) upon Wakefern's
purchase of the shares, the relationship between Big V and Wakefern will be terminated; and lastly 4)
Big V will owe no further obligations to Wakefern, including any withdrawd payment or adherenceto a
minimum patronization requirement under the Wakefern Stockholders' Agreement. The primary issuein
this case is whether, pursuant to the Wakefern By-Laws and Stockholders Agreement, BigV may
leave Wakefern without paying awithdrawa pendty and fulfilling a minimum patronization requirement,
which would otherwise require Big V to purchase a minimum of 85% of products offered by Wakefern.

This court has jurisdiction under 28 U.S.C. 8§ 1334(a) and (b), 28 U.S.C. 8 157(a) and (b)(1),
and the Order of Reference from the United States Digtrict Court for the Didtrict of Delaware.
Additiondly, thisis a core proceeding that can be heard and determined by a bankruptcy judge under
28 U.S.C. § 157(b)(2)(B) and (O).

The court holdsthat Big V'’ s proposed tender of sharesin Wakefern and departure from the
Wakefern cooperative is part of a series of related transactions leading to the sale of Big Vs ShopRite
supermarket business or a controlling interest in Big V. Furthermore, the tender of Big V’ssharesin

Wakefern and the abandonment of the ShopRite name condtitutes a digposition of Big V's ShopRite

2 All references to the U.S.C. are to the West 2001 edition.
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supermarket businessfor value. Laglly, even if the Stockholders Agreement does not specificaly
address the transaction proposed by Big V, the intention of the parties was that such atransaction
would be awithdrawa from the cooperative and a breach of the implied covenant of good faith and fair
deding. Thus, if Big V implements the proposed tender of shares in Wakefern and patronizes another
supplier, Big V will be obligated for the withdrawal payment under the Stockholders Agreement.®

FINDINGS OF FACT

1. Historical Background

a. Wakefern’s Founding

Wakefern, a cooperative of supermarket operators, was formed over fifty years ago to provide
its members with the benefits of large-scde purchasing power. Thomas Infusino, a ShopRite
supermarket operator and owner in Nutley, New Jersey, described Wakefern's beginningsin 1946
when the Aidekman family, aformer employer of Mr. Infusino, started Wakefern. Mr. Infusino opened
his own business and became a member of the Wakefern cooperative shortly after it was formed.
Following World War 11 supermarket chains grew and expanded. Small supermarkets found that thelr
wholesde costs exceeded the retail prices of the large chains. Theinitid function of the cooperative
was to combine the purchasing of the members to obtain lower wholesale costs. Mr. Infusino joined the
Wakefern Board of Directorsin 1960 and today serves as the Chairman and CEO of Wakefern.

Wakefern services forty-one members who own and operate over 200 ShopRite

supermarketsin New Y ork, New Jersey, Pennsylvania, and Delaware. Members use the ShopRite

3 Thewithdrawal payment and the minimum patronization requirement are mutually exclusive. Since BigV
would incur the withdrawal payment, the court need not address the minimum patronization requirement.
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trade name pursuant to a license granted by Wakefern. Through centraized purchasing, Wakefern buys
goods at favorable prices and sdlls them at cost plus a handling charge to members, who then resdll
these goods to their ShopRite customers at competitive prices. Asacooperative, Wakefern is able to
congruct warehouse facilities, establish a ditribution system and promote the ShopRite name and
private labe products. Additionaly, Wakefern provides avariety of managerid, financia, promotiond,
and technological servicesto dl of its members.

b. Wakefern's Growth

The Wakefern cooperative grew over the years as new members were recruited and existing
members opened new stores. Staff were hired who devel oped specidized skills in purchasing the vast
variety of products distributed among the member supermarkets such as grocery, mests, seafood,
dairy, delicatessen, housewares, etc. Other persons were employed to provide management
consulting, financia, merchandising, advertising, human resources, adminisrative, and other services for
the members of Wakefern. For example, Wakefern has a Site Devel opment Committee which asssts
membersin locating sites for new stores, preparing business and merchandising plans, store design,
gaffing, financing, and inventory stocking. An executive Saff oversees dl the operations of the
Wakefern Cooperative under the control of the Board of Directors and the various committees
established by the Board. Today, Wakefern's wholesale volume is $5.5 billion which trandates into
$7.5 billion in retail sdes by the members. For the last five years Wekefern's capita expenditures have
been between $29 million and $45 million annudly. Besides borrowing to construct warehouses and
acquire equipment for handling and distributing goods, Wakefern provides financing for members

through loans, guarantees, sdle of goods on credit, and assstance with third party financing.



c. Big V Joins Wakefern

Big V and Wakefern have maintained a business relaionship for over forty years. According to
Mr. Infusino, in 1959, William Rosenberg, the former President of Big V, gpplied for membership in
Wekefern. At that time Big V operated one store in the Hudson Valey region of New York. After
Mr. Rosenberg joined Wakefern, he became a member of the Wakefern Board of Directors. Later
Mr. Rosenberg’ s son aso became amember of the board. Big V went public in 1971 and its shares
were listed on the American Stock Exchange. Theresfter, the Rosenbergs retired from the supermarket
busness. The company was taken private in 1987 in a management-led buyout sponsored by CS First
Boston. In December 1990, Big V was sold to funds controlled by the ThomasH. Lee Co., a
leveraged buyout firm. David Brongtein, CEO of Big V, sat on the board of Wakefern until March
1999, as did Big V officers Joseph Fisher and Mark Schwartz after him. Schwartz stopped attending
board mesetingsin early 2000 and resigned from Wakefern's board in September 2000 when he left
BigV. Today, James A. Toopesis the President and CEO of Big V, apost he has held since
September 2000. Previoudy he was the CFO of Big V, apost he held since April 1996. BigV has
not had a representative on Wakefern' s board since Mr. Schwartz left in September 2000.

Big V isnot only a stockholder of Wakefern, but adso the largest member of the cooperative.
Over the course of severd decades, Big V has become aleading regiond supermarket chain operating
thirty-nine supermarkets in the Hudson River Valley region, Westchester County, New Y ork,
northeastern Pennsylvania, and centrd and northwestern New Jersey, principaly under the trade names
“ShopRite’ and “Cogt Rite’. Big V'sannud retal sales are $900 million and its wholesde purchases

from Wakefern of $700 million amount to 13% of Wakefern's annua volume.



Big V described the benefits of its Wakefern membership in its report on form 10K filed with
the SEC for December 1999.

Asthelargest member of the Wakefern Food Corp., (“Wakefern”) the
largest cooperative food wholesder in the United States, the Company
benefits from over $5.5 hillion in purchasing power, an industry leeding
privatelabe program, extensve advertisngand promotionconnected with
the ShopRite® trademark and one of the most popular and recognized
supermarket namesin the region.

Wekefern assgts its members in their ste sdlection by providing
appropriate Ste andys's, demographic information, volume projections
and projections of the developmental impact on existing member
supermarketsin the area.

Advertisng and Promotion

High Profile ShopRite® Name The Company participates in
Wakefern's advertisng programs that emphasize the well recognized
ShopRite® name. The Company benefitsfromthe wide presence across
al media Wakefernprovides, particularly New Y ork Metropolitanregion
televison and radio.

Big V's advertisng strategy emphasizes price, variety, high quality
perishables, broad sdection of nationdly advertised brand name products
and an extensive selection of ShopRite® private label merchandise. Most
of the Company’s advertiang is devel oped and placed by Wakefern and
tallored to the Company’s specific needs. BigV has severa programs
designed to inspire customer loydty including the “Can-Can” and “Half-
Priceg’ promotions which indiill price and vaue leadership in customers
minds. “Can-Can’ is a three-week promotion having occurred every
January for the last 27 years, offering customers the opportunity to buy a
wide variety of deeply discounted cases of canned goods. The “Haf-
Price” promotion is hed periodicaly throughout the year and covers a
wide range of categories and items.

Targeted Marketing Programs. The Company has effectively used
targeted marketing programs based on the Wakefern supported “Price
Plus’ frequent shopper card. Thisthree-in-one card hasthe optionto be
aco-branded MasterCard™ offering check cashingcapabilities, a rebate
equal to 1.0% of dl ShopRite® purchases and a 0.5% rebate on all other



purchases. The benefits offered by the“Price Plus’ card inspire customer
loydty that Management believes is a sgnificant component of the
Company’s success. Approximately 85% of tota transactions at the
Company’ sstores are made withthe “Price Plus’ card. During 1999, the
Comparny offered internet shopping capability through Wakefern's
afiliation with Pricdine.com.
The Company’ sregiond focus and the marketing information provided
by Wakefern's extensive Price Plus card database give the Company
greater flexibility to tallor products offered in each dore to the
demographics of the communitiesit serves as compared to nationd and
larger regiond chains.
d. The Pathmark Defection
Supermarkets General, a member of Wakefern, announced in 1966 that it was leaving the
cooperative. At the time, Supermarkets General was the largest member of the cooperative accounting
for 49% of itsvolume. There was no sockholders agreement in effect at that time. 1t took two yearsfor
Supermarkets General to complete its withdrawa from Wakefern and begin operations independently
under the Pathmark name. The loss of Supermarkets Generd’ svadume deeply wounded Wakefern. The
cooperative barely survived and recognized the risk posed by alarge member’ s departure.
e. The Warehouse Agreement
Asthe cooperative grew, its needs for warehouse fadilities expanded. The cooperative had for
many years been leasing warehouse space. 1n 1979, the Board decided to construct Wakefern's own
warehouse.* Thisrequired financing; however, Wakefern, unlike most businesses, does not retain profits.

Rather, it digtributes all profits back to the members. The minutes of Wakefern's Board of Directors

meeting of March 15, 1979, attended by William Rosenberg of Big V, sate:

4 Incidentally, the new warehouse was to be built in Wallkill, New Y ork, which isin Big V's market region.
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WAREHOUSE GUARANTEE: In order to insure that the new
warehouse project can be economicaly viable, members discussed the
need for some form of agreement between Wakefern and each member
company whereby Wakefern would offer to supply the member with
merchandise at competitive delivered prices and at acceptable levds of
service, and the member would agreeto purchase fromWakefernat least
85% of his requirements of items avallable fromthe Wakefernwarehouse
for aspecific number of years.

In order to entice a lender to finance the new warehouse, the members entered into a Stockholders
Agreement onduly 2, 1979 (ak.a “Warehouse Agreement”) in which they promisedto purchase at least
85% of products offered by Wakefern. According to Mr. Infusino, Wakefern could finance the new
warehouse if it had “ anindrument that guaranteed the fact that our volume would not be diminished so that
wewould have the resourcesto pay the money back to thelenders.” The 1979 Stockholders' Agreement
reflected this intention:

1. Commitment to Purchase Food Requirements.

(a) Each Stockholder, for a period of ten years commencing on the date

that the New Warehouseisfirst placed in service and ending onthe tenth

anniversary thereof, shal purchase from Wakefern, at least 85% of such
Stockholder’ s requirements, during each fiscal year of Wakefern . . .

The loan for the Wallkill warehouse has since been paid off, but additiona loans have beentaken
by Wakefern and the Stockholders: Agreement has been amended and restated on severa times. The
terms Warehouse Agreement and Stockholders' Agreement are used interchangeably.

2. Governing Documents

The respective rights and obligations of Big V and Wakefern are governed by the Wakefern

By-Laws adopted on April 16, 1981 and most recently amended on September 26, 1994.  In addition

there isthe Stockholders' Agreement -- also referred to as the Warehouse Agreement — the most

11



recent verson of which is dated February 29, 1992.
The rdlevant provisons of both the Stockholders Agreement and the By-Laws are asfollows:
a. Wakefern Corp. By-Laws
Preamble

Wakefern Food Corp. shall be operated upon the cooperative
plan to foster the development of entrepreneurism among independent
retall merchants dediing in consumer products for home use for their
mutua economic and merchandising assistance and to foster and promote
the “ Shop Rite’ trade name and trademark, goodwill and image.

Wakefern will provide amedium for obtaining the advantages of
united efforts of its members in carrying on the production, assembly,
digtribution and marketing of food stuffs. . .

To accomplish its goals and purposes, Wakefern shdl be
dedicated primarily to supporting itsmembers' supermarket businessesas
the same have been traditiondly operated under the “Shop Rite’
trademark and trade name and deve oping, furthering and promoting the
good will and image of the “ Shop Rite’ name for the mutua benfit of its
members and the consuming public.

ArticlelX, 85, “Right of Stockholder to Sell Stock and Indebtednessto Wakefern”
(a8 Each stockholder shdl have theright at any time to require Wakefern
to purchase dl, but not less than dl, of such stockholder’s capital stock
and indebtedness of Wakefern out of funds legdly available therefor.
(b) Wakefernshdl consummate the purchase of the sdlling stockholder’s
stock and indebtedness at a time and date to be determined in the sole

discretion of Wakefern, but in no even [Sc] sooner than thirty (30) days
or later than ninety (90) days after

Weakefern's receipt of the selling stockholder’ s notice of sdle.
Article X, 8 Section 8. Cessation of Dealing with Wakefern.
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Effective upon the closng of the purchase by Wakefern of dl the shares
of stock of a stockholder, its rdationship with Wakefern shall be
terminated. Thereupon, Wakefern shall cease to be obligated to sdl
merchandise to said selling sockholder or to provide any other services
which are rendered or provided by Wakefern to its stockholders
generdly. Anything herein or in Article XII of these By-Laws to the
contrary notwithstanding, the Board of Directorsinitssole discretionand
upon the request of a selling stockholder, may but shall not be obligated
to parmit such sdling stockholder to continue to receive merchandise
and/or servicesfromWakefernfor such period and upon such terms and
conditions as the Board shdl determine,

b. Stockholders Agreement

AGREEMENT, dated as of August 20, 1987, as amended on February
29, 1992, by and anong WAKEFERN FOOD CORP., a New Jersey
corporation with principa offices located at 600 Y ork Street, Elizabeth,
New Jersey 07207 (*Wakefern™), and each of the member stockholders
of Wakefern listed on Schedule 1 hereto (hereinafter individudly cdled a
“Stockholder” and collectively the “ Stockholders’).

Premises:

A. Wakefern isa corporation operated on the cooperative plan and the
Stockholdersare retaill merchants, primarily dedling in consumer products
for home use and deriving mutua economic and merchandise assistance
from Wakefern; and . . .

C. Wakefern's viahility is based primarily on the volume generated by
aggregating the purchasing power of dl of the Stockholders; and

D. The Board of Directors of Wakefern and the Stockholders believe it
is in Wakefern's and each of the Stockholder’s best interest that the
Stockholders continue to purchase ther supplies and inventory from
Wakefern; and . . .

F. To induce one or more lending inditutions to provide the necessary

finanaing for such capital expenditure program, the Stockholders have
agreed, subject to the terms and conditions contained herein, to make
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certan financid commitments to Wakefern;

NOW, THEREFORE, for and in consideration of the premises and the
mutual promises and covenants hereinafter contained, Wakefern and
the Stockholders hereby agree as follows:

Section 1, “ Commitment to Participate’:

1.1 Minimum Petronization Requirement. Each Stockholder, during the
term of this Agreement (the “Term”), shdl purchase from Wakefern,
during each quarter of each fiscd year of Wakefern, at least 85% of such
Stockholder’ spurchasesfor each of such Stockholder’ sstoresineach of
Wakefern's product categories listed on Schedule 2(A) hereto . . . .

Section 2, “ Failureto Observe Minimum Patronization Requirement; Withdrawals, Sale of a
Store; Sale of Stockholder to Wakefern; Right of First Refusal”:

2.1 Falure to Observe Minimum Patronization Requirement. If a
Stockholder fals to meet or refuses to comply with the minimum
patronization requirement set forth in Section 1.1 hereof, such defaulting
Stockholder shdl be required to pay to Wakefern in cashwithin 10 days
after demand therefore, an amount calculated pursuant to the provisons
of Schedule 3 hereto;

2.2 Notice of Withdrawds, Withdrawa Payment. Each Stockholder
agrees to give Wakefern at least thirty (30) days prior written notice of
the happening of any of the following events (each a“Withdrawd”):

(i) ade or other digpogtion for value of dl or substantidly dl ShopRite
supermarket business of such Stockholder inasngle transactionor series
of related transactions; or

(i1) the merger or consolidation of such Stockholder with or into another
entity (irrespective of whether such Stockholder is the surviving or

disappearing entity); or

(i) the transfer of, or any transactionor series of transactions that have the
effect of trandferring a*“ contralling interet” in such Stockholder . . .

Ladtly, Big V’s obligation to purchase from Wakefern involves an evergreen provison. This
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provison was added in the 1992 amendment to the Stockholders' Agreement and states:

3.8 Term of Agreement. This Agreement, and the rights and obligations
of the parties hereto contained herein, shdl remain in full force and effect
until the TerminationDate . . . For purposes hereof the “ Termination Date’
shdl mean the date whichisthe tenthanniversary of the date.. . . on which
the Company receiveswrittennotice signed by the Requisite Stockholder
... requesting that this Agreement be terminated pursuant to this Section
3.8. For purposes hereof, the term “Requisite Stockholder” shdl mean
a Stockholder or group of Stockhol derswhose supermarket operations,
inthe aggregate, accounted for at least 75% of Wakefern’ stotal sales of
the Products during the most recent fiscal year of Wakefern ended prior
to the Determination Date to Stockholders who are parties to this
Agreement of the Determination Date.”

BigV wasfamiliar withthe evergreen provisonas evidenced by its Report onform 10-K filed with
the SEC on April 12, 2000, which states,
The Wakefern Warehouse Agreement contains an evergreen provison
providing for a continual 10-year renewal period. The Company’s
obligationmay be terminated only 10 yearsfallowing the approval of such
terminationby the holdersof a least 75% of the outstanding voting stock
of Wakefern. . . .
Big V vdued its membership in Wakefernat $40 milliononitsbaance sheet. Initsform 10K, Big
V explained the vaue of this asst.
Wakefern Warehouse Agreement - Represents the vaue assigned to
the Company’s ability to participate in Wakefern as a member and its
ability to share in the annud patronage dividend. The vaue assgned
resultedfromfar market determinations made by independent appraisers.
If amember decidesto sdll any of its stores or to withdraw from the cooperative, the

Stockholders Agreement encourages the member to sdll to a“quaified successor,” i.e., to Wakefern

itself, to another Wakefern member, or to any other entity that iswilling and able to become a
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Wakefern member.  If the member sdllsto a qudified successor the purchase volume remains within

Wakefern.

2.4. Qudified Successor. Notwithstanding the foregoing provisions of
this Section 2, if the purchaser, acquiror [Sic] or successor in any
Withdrawd or Sde of aStoreisa*“qudified successor” (as hereinafter
defined), such Stockholder, upon completion of the Withdrawal or Sale
of a Store described in said notice, shall be relieved of al obligations
under this Agreement with respect to such Withdrawa or Sde of a
Store arising a the time of or immediately after the date of completion
of such Withdrawa or Sae of a Store. For purposes of this Section
2.4, the term “qualified successor” shal mean Wakefern, adirect or
indirect wholly owned subsidiary of Wakefern or any person, firm or
corporation that agrees in writing to be bound by dl the provisons of
this Agreement and the By-Laws of Wakefern . . . .

3. Wakefern’s Debt Obligations

Wakefern's growth and establishment of awarehouse and distribution system has been

financed, in part, by debt. Wakefern owes gpproximately $285 million. Wakefern engaged in severa

major borrowings: 1992 ($60 million), 1994 ($55 million) and 1999 ($100 million). Recently,

Wakefern borrowed $40 million to construct another warehouse in Woodbridge, New Jersey. Inthe

course of negotiating the loan agreements Wakefern made detailed presentations to the lenders

regarding its unique structure such as the commitment by members to purchase 85% of their goods

from Wakefern and the ten-year evergreen clause. Although Wakefern does not retain earningsit hasa

ten-year commitment from its customers providing a reliable source of funds for debt repayment.

Without the Stockholders Agreement, Wakefern would be unable to borrow large amounts of money.

Morever, Wakefern quaifies for alower interest rate because of the Stockholders' Agreement. Al of

Wakefern'sloans are for terms of ten-years or less as a consequence of the evergreen clausein the
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Stockholders Agreement. Wakefern'sloan agreements have typica financid covenants such asa
requirement to maintain aminimum tangible net worth, debt service ability, and afixed charge coverage
ratio.
4. Lee Funds Side Letter Agreements

As mentioned earlier, funds managed by the Thomas H. Lee Company (the “Lee Funds’)
acquired equity control of BigV in December 1990. Higtoricdly, al owners of ShopRite supermarkets
have persondly guaranteed their company’ s debt to Wakefern for goods purchased on credit. The Lee
Funds balked at guaranteeing any of Big V’s debt, so Wakefern agreed to an dternate arrangement in a
Sdeletter. The sde letter agreements required Big V, or if Big V did not do so, the Thomas H. Lee
Company, to post aletter of credit in favor of Wakefern for Big V'’ s purchases, roughly $35 million.
This letter of credit would be triggered in the event that Big V falled to meet the “net worth” tet
described in the Side letter agreements.  Big V described these sde letter agreementsin its 10K.

Letter of Credit Obligation to Wakefern - In connection with the
acquistionof the Predecessor Company, the Predecessor Company and
Holding (collectively, the “BigV Companies’) and certain membersof the
Company’ s management entered into a letter agreement with Wakefern
(the “Wakefern Letter”) as a condition to Wakefern's agreement not to
deem the Big V Companiesto be an “Unqudified Successor” as defined
inWakefern' s By-Lawsasareault of the consummationof the acquisition.
In accordance with the terms of the Wakefern Letter, the Big V
Companies have agreed that it at any time certain net worth tests are not
met (a“Net Worth Event”), then the Big V Companies are required to
obtain an irrevocable letter of credit in favor of Wakefern in an amount
equal to two and one-haf times the average weekly purchases of the
Company from Wakefern for the most recent cdendar quarter of
Wakefern ended prior to such event. In addition, under the Wakefern
Letter the Big V Companies are required to obtain a letter of credit in
favor of Wakefern in the event the Company fails to pay any of its
payables to Wakefern within the time periods and in the manner

17



prescribed by the Wakefern By-Laws.

5. Consolidated Law Suit

In 1993, Consolidated Supermarkets, Inc., amember of the Wakefern cooperative, sought to
sl itsfour ShopRite stores to Pathmark, a competitor of Wakefern. Wakefern sued in New Jersey
date court and sought a preliminary injunction to prevent Consolidated from avoiding the withdrawa
payment under the Stockholders Agreement. On November 18, 1993, a certification of the Directors
of Wakefern (* Consolidated Certification™) was filed in the Superior Court of New Jersey. BigV
supported Wakefern's request for relief and its Chairman, David Brongtein, signed the Consolidated
Certification in support thereof. Wakefern's motion for preliminary injunction was granted.®

With respect to the minimum patronization requirement the Consolidated Certification sgned by
David Brongtein states, “[t]hisis the cornerstone for the entire structure. This requirement prevents
members from switching suppliersin response to changing market conditions, and thereby from leaving

the cooperative in the lurch.” In addition, the certification Sates:

5 Inthe case at bar, the issue of collateral estoppel was raised by Wakefern in its motion for summary
judgment. Wakefern argued that the doctrine of collateral estoppel prevented Big V from later taking the position
that it could leave Wakefern without paying the withdrawal penalty. After reviewing the state court decision, this
court ruled that collateral estoppel did not apply as to the issues raised in the Consolidated case. Following
Mattson v. Hawkins, 231 B.R. 222 (D.N.J. 1999), this court applied the New Jersey state law of collateral estoppel,
which requires that a party show the following: (1) the issue to be precluded isidentical to the issue decided in the
prior proceeding; (2) the issue was actually litigated in the earlier proceeding; (3) the court in the prior proceeding
issued afinal judgment on the merits; (4) the determination of the issue was essential to the prior judgment; and (5)
the party against whom the doctrine is asserted was party to, or in privity with, the party to earlier proceeding. See
id. at 231.

While addressing each of these elements, this court focused largely on the third element and found that the
state court’ s determination was not a final judgment since throughout the state court’ s decision, Judge Boyle
repeatedly advised that he had not reached the merits of the case. Instead, he relied only on the affidavits of the
parties and determined that there was areal possibility that a determination of the facts might change at trial. In
effect, the state court was attempting to preserve the status quo — thus, its decision was not afinal judgment on the
merits.
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Just as important, if any member can effectivdy wak out of the
cooperative at any time without payment, then it will be difficult if not
impossible for Wakefern to obtain additiona financing. No bank or
inditution will give Wakefern tens of millions of dollars of unsecured
finanang on favorable terms without the assurance that the co-op will
continue to operate in the future with the necessary volume to pay off
loans.
6. Lee'sLiquidation Efforts
a. 1996-1998
The Lee Funds plan, generdly, wasto creste vdue in Big V then liquidate their invesment in
about five years. During a period between 1996-98, the Lee Funds attempted to market Big V to
various financia investors such as Saunders, Carpenter, McGrew, and to strategic buyers, i.e.,
competitors such as Roya Ahold, a Dutch conglomerate that operates Stop and Shop supermarketsin
the United States.  Big V nearly reached an agreement with Roya Ahold, but because of the
withdrawal payment provision, the sale process was terminated. Wakefern determined that Big V
would be ligble for awithdrawa payment in the amount of gpproximately $200 million.  Ahold was
unwilling to pay that amount.
b. Big V's Management Shake-up
After the unsuccessful sale attempits, in February 1999 Big V hired anew CEO, Mark
Schwartz. Mr. Schwartz was a veteran of Wamart's expansion and claimed credit for the Wamart
Supercenter concept. After leaving Wamart, Mr. Schwartz did a short stint with Hechinger’ s, another
retaller which ended up being liquidated in bankruptcy. Mr. Schwartz inddled severd of his

Hechinger’s cohortsin key management positions a Big V. The new management team embarked on

an ambitious growth plan to acquire stores, open new stores and upgrade existing stores.
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c. Big V’s Cash Shortage

In October 1999, management of Big V forecasted that cash would be tight in the second
quarter of 2000 and that available borrowing under Big V'’ s revolving credit facility would be exceeded
from mid-August through the end of the year 2000. Big V’s cash shortage was caused by its expanding
and spending too much on capitd expenditures. Without a cash infusion, Big V would be unable to pay
its debits as they became due. There were efforts throughout the year 2000 to secure either a minority
equity infusion, arefinancing, an initid public offering, or amgor equity infuson by John Childs, aBig V
board member.

In addition, Thomas H. Lee Company became concerned that its Sde |etter agreement with
Wakefern would be triggered. That would require posting a letter of credit for two and ahdf times Big
V’'s average weekly purchases from Wakefern — gpproximately $35 million. To obtain the letter of
credit, the Lee Company would, in effect, have to invest another $35 millionin Big V. Thiswas
contrary to Leg' sdedireto ball out itsinvesment in Big V.

d. 2000 Sale Efforts—Peter J. Solomon Co.

In January 2000, the Lee Funds again decided to try to liquidate their ownershipin BigV. The
investment banking firm of Peter J. Solomon Company (“PJS’) was hired to market Big V to potentid
buyers. Mr. Hornstein, a managing director of PJS, testified at his deposition that his company was
hired to find outsde funds or to sdll Big V. Thetime for accomplishing this god was mid to late 2000
so that Thomas H. Lee Co. could avoid putting more money into Big V under the Sde letter agreement
with Wakefern. PJS continued to seek a buyer for Big V for months after April 2000 when Big vV

purportedly ceased sdle efforts. Big V did not terminate PJS s engagement until late August 2000.
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e. Tender/Independent Scenario

Frudtrated in the efforts to sell Big V by the prospect of alarge withdrawal payment, Mr.
Schwartz determined to find away of avoiding it. He and Mr. Toopes agreed to take the
Stockholders' Agreement and Wakefern By-Laws home over aweekend to seeif aloophole could be
found. By Monday when he returned to work, Mr. Schwartz thought he had found a solution. First,
the By-Laws dlow any stockholder to tender its shares to Wakefern and require Wakefern to redeem
them for a stated value. Upon sde of shares back to Wakefern, the member would no longer be a
“Stockholder,” Schwartz theorized, thus it would not be bound by the Stockholders Agreement.

Mark Schwartz fashioned a plan whereby Big V could leave the cooperative without having to
pay any withdrawa payment. Generdly, theideawas: (1) tender Big V’s Wakefern stock back to
Wakefern under Article I1X of the By-Laws, (2) trandtion to anew supplier thereby hoping to terminate
Big V'’ s rdationship with Wakefern without incurring awithdrawa pendty; and (3) after a period of
time, consummate asde of Big V. For convenience the court will refer to thisasthe
Tender/Independent Scenario. To accomplish this Big V needed an dternate supplier.

f. C&S Supply Agreement

In early 2000, Mark Schwartz investigated the possibility of an aternate supply agreement with
three wholesale suppliers. SuperVau, Fleming, and C& S Wholesdle Grocers, Inc. (*C&S’). The
inquiries with SuperVau and Heming were perfunctory. Mr. Schwartz had a brief meeting with the
President of Fleming at Teterboro arport. He requested a proposa from FHeming that was never
received. No follow up request was made to Fleming. Mr. Schwartz aso had one meeting with a

representative of SuperVau to explore apossible supply contract. After afollow up conference call
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with other SuperValu people, Mr. Schwartz was supposed to get back to them, but never did. No one
a BigV, other than Mr. Schwartz, communicated with SuperVVau or Feming. No information was
exchanged nor proposals received. Mr. Schwartz eliminated these potentid aternative suppliers right
off the bat.

C&Sisone of the largest food wholesdersin the United States with operations in Connecticut,
Maryland, Massachusetts, New Y ork, Pennsylvania & Vermont. In October 1999, Mr. Schwartz
invited Rick Cohen, the President of C& S, to vist Big V. Following that initid meeting there was no
further contact until Spring 2000. Big V hoped to have an dternate supplier in place and leave
Wakefern by August 1, 2000 before the sde letter would be triggered. Rick Cohen cameto Big V's
headquarters again in late April or early May 2000. Mr. Schwartz informed him that Big V wanted to
switch to C&S. Mr. Cohen estimated that C& S's prices would be comparable to Wakefern. A draft
agreement was received from C& S on May 4, 2000 and revised drafts were issued throughout May
and June. The processtook longer than Big V hoped because of difficulty in securing consent of Big
V’slenders to a second lien on inventory. When C& S baked at financing Big V without collaterd, Big
V was able to interest one of its directors, John Childs, in investing $35 million of equity into BigV. A
Memorandum of Understlanding among Big V, Childs, C& S and Thomas H. Lee Co. was Sgned on
June 26, 2000. Finaly, asupply contract with C& S was signed on August 3, 2000.5

g. April 17, 2000 Board Meeting

At Big V’sboard meeting held April 17, 2000 Mr. Schwartz presented his plan - the

6 The Supply Agreement indicated a commencement date of February 3, 2001; however, because of BigV'’s
bankruptcy filing, the C& S contract with Big V was amended in March 2001 and on June 1, 2001 terminated by C&S.
Childs declined to make any investment in Big V after Mark Schwartz left in September 2000.
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Tender/Independent Scenario. The documents included in the board package assembled in
preparation for the meeting and the minutes of the meeting are quite reveding as to the plan and intent
of Big V’s management and owners.

The Board approved trangtioning from Wakefern to another supplier - C& S Wholesale
Grocers, Inc. No proposals from other dternate suppliers were consdered. An andysis of the
economic benefits of leaving Wakefern was presented which was based on the erroneous assumption
that C& S's prices would be comparable to Wakefern's and failed to consider severd additional
expensesimposed by C&S. Approva for aswitch to C& S was granted before Big V had even
recelved C& S sitemized price list or a draft agreement.

A resolution was adopted as follows:

RESOLUTION FOR
APRIL 17, 2000 BOARD MEETING OF
BIGV SUPERMARKETS, INC.

The Board reviewed recent developments with Wakefern, including
Weakefern's continuing refusa to permit Big V to pursue its business plan
or take the actions which management believes are aritical to Big V's
future. Management updated the optionsavailableto Big V, including the
recent unsuccessful efforts to locate a prospective srategic or financid
acquiror, departing from Wakefern without being acquired, and the

unlikely possibility of remaining profitable as a continuing member of
Wakefern.

Management discussed its recent negotiations with C& S Wholesale
concerning apossible supply contract if Big V were to leave Wakefern,
and discussed the economic ramifications of such a scenario versus
remaining as a member of Wakefern. Management also discussed its
reviews that an acquisition of the company by a third party was not a
redidic dternative.

Following further discusson, the Board unanimoudy resolved as
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follows

THE UNDERSIGNED, being al of the members of the Board of
Directors (the “Board”) of Big V Supermarkets, Inc. (“Big V"), hereby
adopt the following resolutions:

WHEREAS, Big V hasbeen consdering various strategic dternatives,
including transactions whereby Big V would be sold in its entirety to a
financid or dtrategic purchaser, and

WHEREAS, a Big V’sBoard meegtingon April 17, 2000, the Board
considered pursuing a transaction with Millennium, which would have
involved a purchase of the Corporation for $310 million; and

WHEREAS, the Board has determined that it is no longer in the best
interest of Big V to pursue a sale of the Company; and

WHEREAS, the Board is no longer considering such asale; and

WHEREAS, Big V has determined that it should consder a supply
agreement with C& S Wholesde, and leave Wakefern.

NOW, THEREFORE BE IT

RESOLVED, that the Board is no longer considering
or pursuing asde of Big V; and further

RESOLVED, that Big V will pursue a supply agreement with C&S
Wholesde and leaving Wakefern; and further ...

Apparently, Schwartz had vetted the Tender/Independent Scenario with Big V's outside
counsdl. The court deduces that counsdl cautioned againgt implementing the Tender/Independent
Scenario while smultaneoudy pursuing sdle of Big V. This could be seen asa“withdrawa” as defined

in the Stockholders Agreement. Therefore, counsal recommended a cessation of dl sale efforts and
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memoridizing tha decision in aresolution.” It was thought that a hiatus of twelve to eighteen months
should be sufficient to avoid the “ series of transactions’ clause of the Stockholders' Agreement. The
fect that Big V had premeditated this hiatusis evidenced by
amemorandum dated June 6, 2000 from William Hamlin of C& S summarizing a conference cal with
Mr. Toopes, “Tom Leeis not cashed out until the second transaction occurs in about 18 months.”
h. Sale Efforts Continue
Despite adopting the resolution on April 17, 2000 to cease dl sde efforts, Big V' continued
seeking abuyer. All of the following occurred after the April board mesting.
(i) Millennium Partners/Stockbridge
Millennium Partners, dso referred to as Stockbridge Partners, isafinancid firm from Dallas,
Texas. They expressed an interest in acquiring the stock of Big V and actualy made a written offer.
Management of Big V were skepticd of Millennium'’s ability to finance their offer. Neverthdess, a the
April 17, 2000 meeting, Big V'’ s board ingtructed management to pursue Millennium and seeif financing
could be secured. Discussions continued for Six to eight weeks until Big V' s management concluded
that it was no longer worth pursuing Millennium. This concluson was reached severa weeks after the
April 17, 2000 resolution by the board to cease sale efforts.
(it) Wakefern
In May or June 2000, Mark Schwartz met with executives of Wakefern on severd occasons

and inquired if Wakefern was interested in purchasing Big V. Wakefern did express interest but felt the

" Note that this type of decision is not usually memorialized in aformal resolution. It is apparent that the

resolution was prepared by counsel to establish a paper trail to show that Big V abandoned efforts at sale and
embarked solely on the Tender/Independent track.
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Lee Funds price wastoo high.
(iii) Schwartz/Toopes Management Buyout

On June 29, 2000, Messrs. Schwartz and Toopes met with Wakefern's executives and
disclosed that they considered buying Big V themselves and remaining amember of Wakefern. They
even asked if Wakefern would assigt in locating financing for aleveraged buyout. Nothing came of this
idea

(iv) Pathmark/Royal Ahold/Safeway

PJS had recommended approaching strategic buyersi.e., competitors such as Pathmark and
Royd Ahold (Stop and Shop). Big V'’ s board initidly declined authorization to approach another
supermarket operator as a potentid buyer because the withdrawa payment would be triggered. Asthe
expected default under the side letter loomed closer, Big V authorized PJS to approach Ahold and
Pathmark about an acquisition in mid-June to July 2000. Ahold expressed interest but was concerned
about antitrust implications since the Federa Trade Commission disfavored Ahold's acquisition of
another chain. During negotiations with C& S regarding the Supply Agreement, Big V’s management
mentioned the posshility that Big V might be acquired by another supermarket chain supplied by C&S
- Ahold s subsdiary, Stop and Shop would fit that description.  Although the C& S Supply Agreement
had alarge withdrawa payment, sale of Big V to another C& S customer would be exempt from
withdrawd liability.

Mark Schwartz knew the President of Pathmark and arranged an initid contact. Pathmark was
interested as well, but had recently emerged from its own bankruptcy proceeding. Perhapsin the near

future Pathmark could entertain amerger with Big V. Pathmark is, dso, a C& S customer and would fit
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the description of an acquirer of Big V exempt from the withdrawa payment under the C& S Supply
Agreement.

In addition, Mr. Toopes felt that, “we would be able to combine Pathmark or Big V with
Safeway by May or June 2001.” Safeway isaso a C& S customer.

(v) Ceruzz

During ongoing negotiations with C& S, Big V dso negotiated with Lou Ceruzzi regarding a
possible sdeof Big V. A business plan presented to Big V'’ slendersin May 2000 included information
regarding a developer and the landlord of Big V’s Wilkes-Barre sore, Lou Ceruzzi. Mr. Ceruzzi was
aso going to be the developer for the four storesthat Big V had originally contemplated opening in
Pennsylvania. In mid-September 2000, Big V sold Mr. Ceruzzi three Big V stores located in Hyde
Park, Beekman, and Poughkeepsie, New Y ork for gpproximately $5.9 million. At thetime, Mr.
Ceruzzi wasthe landlord to a Grand Union Site that Sits between the former Big V Hyde Park store and
the former Big V Poughkeepsie store. Big V sold its Hyde Park store, a store that was among BigV'’'s
top third in profitability, and Mr. Ceruzzi undertook to make available to Big V aformer Grand Union
site that had been constructed but never opened.®

Mr. Horngtein of Peter J. Solomon Co. testified that hisfirst contact with Lou Ceruzzi wasin
mid-June 2000. They spoke about Ceruzzi investing in and acquiring Big V. Mark Schwartz aso
confirmed that Mr. Ceruzzi was interested in purchasing Big V and sdlling off its assetsto either

Pathmark or Ahold. Ceruzzi had potentid equity partners, Roth and Starwood, and expressed interest

8 Ultimately, however, Big V did not take possession of the former Grand Union site and, asa
result, Mr.Ceruzzi paid Big V $1 million and later either sold or leased the Ste to Wakefern's
competitor, Stop & Shop.
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in acquiring Big V as an investment. Management of Big V and itsinvesment banker continued
discussons with Ceruzzi long after April 2000 — dl the way through completion of the C& S Supply
Contract on August 3, 2000. Mr. Horngtein of PJS and Mark Schwartz went to Connecticut in June
2000 to meet with Ceruzzi’ s equity partner, Starwood. Ceruzzi was given drafts of the C& S contract
and asked to comment onit, which he did. An exception was carved out of the C& S Supply contract
so that if Big V were sold to a C& S customer, no withdrawa payment would be dueto C&S. That is
congstent with aplan to sel Big V to Ceruzzi (after a 12-18 month waiting period) so that Ceruzz
could put Stop & Shop or another C& S customer in place as operator.

All of these effortsto sdl Big V occurred after April 17, 2000 when the resol ution supposedly
ceasing sde efforts was adopted.
7. Bank Group Refuses Consent

Big V had outstanding loans of approximately $100 million to a bank group led by Feet Bank.
The loan documents required the lenders consent for mgor changesin Big V'’ s busnessincluding a
change of suppliers. In the Spring of 2000, Big V approached the bank group and requested consent
to switch from Wakefern to C& S Wholesdle Grocers. The bank group declined. C& S had requested
asecond lien on Big V' sinventory to secure financing to be provided under the Supply Agreement.
The bank group refused consent to a second lien onits collaterd. Despite lack of consent from the

bank group, Big V continued with plans to trangtion from Wakefern to C& S.

8. Big V Files Bankruptcy
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Big V retained bankruptcy counsd in August 2000 and planned to file a chapter 11 proceeding
to restructureits debt. The company aso planned to file a declaratory judgment action seeking a
determination that no liability would accrue to Wakefern under the Tender/Independent Scenario.

In the end, management’ s forecast that Big V would run out of cash proved to be true.

Big V’s bank group asserted an event of default under the loan agreement and seized dl cashinBigV's
accounts. BigV could not make its regular weekly payments for goods due to Wakefern on Tuesday,
November 21, so on the next day, November 22, 2000, Big V filed a voluntary petition for relief under
chapter 11 of the Bankruptcy Code. On the same date, the Debtor commenced this adversary
proceeding.

9. Big V'sDeparture and its Potential Effect on Wakefern

If Big V wereto stop purchasing from Wakefern, the loss of 13% of its volume would mean
that al of Wakefern's fixed cost would be borne by the remaining members. Fixed costsinclude the
expenses of the warehouses and distribution network, interest on debt, and headquarters overhead.
The extra pro rata costs would be spread among the remaining members of the cooperative through
increased upcharge for goods sold or an assessment per store.

In late 1999, and again in the Spring of 2000, Wakefern's Board authorized a cepita
expenditure of $65 million, mostly with borrowed funds, to construct a new perishables warehousein
Woodbridge, New Jersey. If Big V' s business, accounting for 13% of Wakefern's sdes, is taken
elsawhere, Wakefern would not need the new warehouse. Had Wakefern's Board known that Big V
was leaving, it would not have authorized the expenditure and borrowing for the Woodbridge

warehouse.

29



Wakefern'sloan agreements dl have financia covenants requiring minimum tangible net worth,
debt service cgpability and fixed charge coverageratio. If Big V were to leave, Wakefern would be
periloudy close to violating its loan covenants. If that were to happen, the lenders could accelerate
$285 million of debt which Wakefern could not pay. That would force Wakefern into reorganization or
liquidation. Asto the prospects for renegotiating with Wakefern's lenders, in the words of Kenneth
Jasinkiewicz, Wakefern's CFO, “If we have a Stockholders Agreement that doesn’'t hold water, |
don’'t know what I’ ve got to negotiate with.”

DISCUSSION

This adversary proceeding was commenced under the Declaratory Judgment Act, 28 U.S.C. §
2201, which provides:

In acase of actua controversy within itsjurisdiction, . . . any court of the
United States, uponthe filing of an gppropriate pleading, may declarethe
rights and other legd redions of any interested party seeking such
declaration, whether or not further relief is or could be sought. Any such
declaration shdl have the force and effect of a find judgment or decree
and shdl be reviewable as such.

The burden of proof is on the plaintiff seeking declaratory judgment. Chicago Pneumatic Toal Co. v.

Ziegler, 151 F.2d 784, 799 (3d Cir. 1945).

Big V seeks adeclaration that it may tender its sharesin Wakefern Food Corporation under
Article X, Section 5 of the By-Laws and leave the cooperative without further obligation for either the
withdrawa payment or the mandatory participation requirements of the Stockholders' Agreement.
According to Big V, it intends to operate as an independent entity and obtain its wholesale goods from

another supplier. Although ultimately it will look to sdl or merge with ancther chain, Big V maintainsit
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has no present agreement to do s0. The court refers to this scheme as the Tender/Independent
Scenario.

Big V acknowledgesthat it would owe awithdrawa payment under the Stockholders
Agreement wereit to sdl to or merge with an “unqualified successor.” Big V maintains, however, that
the Stockholders Agreement does not specificdly address the Tender/Independent Scenario;
therefore, no withdrawal payment will be due. Wakefern argues that the Tender/Independent Scenario
is encompassed within the “sale or other disposition for value of the Shop Rite supermarket business’
language of Section 2.2 of the Stockholders Agreement.

Wekefern further contends that Big V'’ sleaving Wakefern is merely one step in aplan to sdll Big V to,
or merge with, an unqualified successor. In ether case, says Wakefern, the withdrawa payment will be
due.
1. Principles of Contract Interpretation and Construction
Inthe interpretation, and ultimatdly, inthe constructionof contracts
as wdll, the avowed purpose and primary function of the court is to
ascertainthe intention of the parties. The fundamentad and cardind ruleis
that the intention of the parties is to be ascertained as of the time they
executed the contract, and effect is to be given to that intentionif it canbe
done congigtently with legd principles. . .
Whatever may be the inaccuracy of expression or the ingptness
of the words used inaningrument from alega perspective, if the intention
of the partiescan be clearly discovered, the court will give effect toit and
congtrue the words accordingly.
11 RicHARD A. LorD, WILLISTON ON CONTRACTS, 8 30.2, at 25 (4th ed. 1999)(internal citations

omitted). The parties agree that New Jersey substantive law governsthis adversary proceeding.

Under the law of New Jersey, the central queryinthe construction
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of contracts is the intent of the parties. Itis not necessarily the parties
true intent, but the intent as expressed or apparent in the writing, that
controls. Wherethe contract is clear and unambiguous, the determination
of the parties intent is purdy a question of law within the excdusve
province of thetrid court.

J.1. Hass Co. v. Gilbane Bldg. Co., 881 F.2d 89, 92 (3d Cir. 1989), cert. denied, 493 U.S. 1080 (1990).
The polestar of contract construction isto discover the intention
of the partiesas reveded by the language used by them. To thisend, the
language used mug be interpreted “in accord with justice and common
sense”

In the quest for the common intention of the parties to a contract
the court must consder the relations of the parties, the attendant
circumstances, and the objects they were trying to attain. An agreement
must be congtrued in the context of the circumstances under which it was
entered into and it mugt be accorded arationad meaning in keeping with
the express general purpose.

However, “[w]here the terms of a contract are clear and
unambiguous there is no room for interpretation or congtruction” and the
courts mug enforce those terms as written. The court has no right “to
rewrite the contract merely because one might concludethat it might well
have been functiondly desirable to draft it differently.” Nor may thecourts
remake a contract better thanthe partiesthemsdveshave seenfit to enter
into, or to dter it for the bendfit of one party to the detriment of the other.

Sons of Thunder, Inc. v. Borden, Inc., 285 N.J. Super. 27, 47, 666 A.2d 549, 559 (App. Div. 1995),

rev’'d on other grounds, 148 N.J. 396, 690 A.2d 575 (1997).
2. Step Transaction

The Stockholders' Agreement provides that asde or transfer of acontrolling interest in “a
series of related transactions’ will condtitute awithdrawal. Weakefern maintains thet the
Tender/Independent Scenario is merely part of a series of transactions leading to asale or transfer of a

controlling interest in Big V. The step transaction doctrine is ajudicialy-created doctrine that has
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traditiondly been applied in the tax context. Redding v. Commissoner, 630 F.2d 1169, 1175 (7th Cir.

1980), cert. denied, 450 U.S. 913 (1981). Nevertheless, courts often apply the step transaction
concept in other fidds aswell, including disputes involving issues of corporate governance, contract

interpretation, and fraudulent conveyances. See Voest-Alpine Trading USA, Inc. v. Vantage Sted!

Corp., 919 F.2d 206, 211-213 (3d Cir. 1990) (describing how avariety of smultaneous separate
transactions functioned as a subterfuge and could be telescoped into a single fraudulent transaction

whose purpose it was to violate the Uniform Fraudulent Conveyance Act); see also United States v.

Tabor Redlty Corp., 803 F.2d 1288, 1303 (3d Cir. 1986) (various loans and repayment schemes

condtituted one integrated transaction for purposes of addressing whether the loan was a fraudulent

conveyance); In re Crowthers McCall Pattern, Inc., 120 B.R. 279, 290 (Bankr. S.D.N.Y. 1990)

(court relied on the step transaction doctrine to determine whether two transactions ought to be
collapsed into one for purposes of New Y ork’ s fraudulent conveyance laws).
“Under this doctrine, interrelated yet formaly distinct gepsin an integrated transaction may not

be congdered independently of the overdl transaction.” Commissioner v. Clark, 489 U.S. 726, 738

(1989). Therefore, by “linking together al interdependent steps with legd or business sgnificance,
rather than taking them inisolation,” the result may be based “on aredidtic view of the entire
transaction.” 1d. (citing 1 B. BITTKER, FEDERAL TAXATION OF INCOME, ESTATESAND GIFTS, 14.3.5,
at 4-52 (1981)).

Since the inception of the step transaction doctrine, “[c]ourts have developed three tests for
determining when the step transaction doctrine should operate to collgpse the individud steps of a

complex transaction into a single integrated transaction for tax purposes, (1) end result, (2)
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interdependence, and (3) binding commitment.” Truev. United States, 190 F.3d 1165, 1174-1175

(20th Cir. 1999) (citing Associated Wholesale Grocers, Inc. v. United States, 927 F.2d 1517, 1522

(20th Cir. 1991)); accord Noddings Inv. Group, Inc. v. Capstar Communications, Inc., No. 16538,

1999 WL 182568, at *6 (Ddl. Ch.), aff'd, 741 A.2d 16 (Del Supr. 1999).

The end result test combines “into a Single transaction separate events which gppear to be
component parts of something undertaken to reach aparticular result.” 1d. a 1175 (citing Kornfeld v.
Commissioner, 137 F.3d 1231, 1235 (10th Cir. 1998), cert. denied, 525 U.S. 872 (1998));

Associated Wholesde Grocers v. United States, 927 F.2d 1517, 1523 (10th Cir. 1991)). If aseries

of closdly rdated steps in atransaction are merely the means to reach a particular result, the court will

not separate those steps, but instead treat them as a single transaction. Kanawha Gas & Utils. Co. v.

Commissioner, 214 F.2d 685, 691 (5th Cir. 1954).
Under the interdependence test, the court disregards the effects of individua transactiona
depsif “itisunlikely that any one step would have been undertaken except in contemplation of the

other integrating acts” Kuper v. Commissioner, 533 F.2d 152, 156 (5th Cir. 1976). Thus, the

interdependence test relies to alesser degree on subjective intent than the end result test. 1t focuses not
on aparticular result, but on the relationship between the individua steps and “whether under a
reasonably objective view the steps were so interdependent that the legd relations created by one of

the transactions seem fruitless without completion of the series” Kornfeld v. Commissioner, 137 F.3d

1231, 1235 (10th Cir. 1998).

Findly, the mogt redtrictive dterndive is the binding commitment test. Noddings Inv. Group,

1999 WL 182568, at *6. Here aseries of transactions may be integrated if, a the timethefirst sepis
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entered into, there isabinding lega commitment to undertake the later step or steps. A court must
make an objective determination as to whether the parties were bound to effect later steps when the

first step was taken. See Commissioner v. Gordon, 391 U.S. 83, 96 (1968) (binding commitment test

not satisfied where there was no binding commitment & the time of the first distribution of common
stock which occurred approximately two years before the second distribution); see also 11 JacoB
MERTENS, JR., THE LAW OF FEDERAL INCOME TAXATION, 8§ 43.253 (1997) (cited in Noddings Inv.
Group, 1999 WL 182568, a *6)). “The binding commitment test is seldom utilized, and only applies
to Stuaions ‘where the taxpayer is subject to an obligation or binding commitment, & the time the first
gep is entered into, to pursue the successive steps in a series of transactions,” usudly spanning severd

years” Truev. United States, 190 F.3d at 1175 n.8.

In gpplying these tests, the court must look firgt to the relevant language of the Stockholders

Agreement. Section 2.2 Notice of Withdrawas, Withdrawa Payment of the Stockholders Agreement

provides:

Each Stockholder agrees to give Wakefern at least thirty (30) days
prior written notice of the happening of any of the following events
(each a"“Withdrawad”):

(i) asdeor other dispostion for vaue of dl or substantidly al ShopRite
supermarket business of such Stockholder in a single transaction or
series of related transactions; or

(ii) the merger or consolidation of such Stockholder with or into another
entity (irrespective of whether such Stockholder isthe surviving or

disappearing entity); or
(i) the trandfer of, or any transaction or series of transactions tha

have the effect of transferringa*” controlling interest” in such Stockholder
(for purposes hereof, a “controlling interest” in such Stockholder sndl
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mean such interest as confers onthe holder thereof the power to direct or
cause the direction of the management and policies of such Stockhol der).
(emphasis added).

a. End Result Test

James Toopes, Big V’s Presdent and CEO, conceded on cross examination that a tender of
Big V’s Wakefern stock followed shortly by asde, merger or change in control to an unquaified
successor would be a series of transactions obligating Big V for awithdrawa payment. He speculated
that alapse of twelve to eighteen months between the tender of Wakefern stock and the subsequent
sde, merger or change of control might be sufficient to avoid the “ series of transactions’ language of the
Stockholders Agreement. Thiswas not a recent consideration by Mr. Toopes and his colleagues a
BigV. Infact, Mark Schwartz, the inventor of the Tender/Independent Scenario, together with Hunter
Ball® and Mr. Toopes, specifically planned to delay sale of Big V for some months following the tender
of sharesin order to minimize the risk of the “series of transactions’ clause being applied.

Big V maintains that on April 17, 2000 it gave up its plansto sell the company and embarked
on the Tender/Independent Scenario, but the evidence shows that Big V continued efforts to sdll the
company a least through August 2000. As detailed in the findings of fact above, after the April 17,
2000 board meeting and despite adopting a resolution purportedly terminating sde efforts, Big V
continued to pursue sde or merger to Millennium Partners, Pathmark, Safeway, Ahold and Ceruzzi.

Big V even tried to sdl to Wakefern and a management-lead leveraged buyout was discussed as late as

June 29, 2000. Big V’sinvestment banker, PJS, kept seeking abuyer at Big V' srequest until late

9 C. Hunter Boll is managing director of Thomas H. Lee Co. and has been amember of Big V’'s Board of
Directors since 1990.
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August 2000 after the C& S Supply Agreement was signed and Big V had consulted bankruptcy
counsd. TheLeeFunds representatives on Big V'’ s board participated in negotiating the Supply
Agreement with C& S and provided for the “ultimate exit” in a*second transaction.” The court finds
that Big V has no intention of operating independently. To the contrary, the equity holders of Big Vv
intend to sell or merge the company as soon as possible. The only reason for delay is to perpetuate the
ruse that the Tender/Independent Scenario is not part of a series of transactions leading to the sde.

The end result of Big V’s plans was dways to sel and liquidate the Lee Funds' interest. The
Tender/Independent Scenario was merely one step towards this end result. Under the end result test of
the step transaction doctrine, this interim step may be disregarded. The end result is the sale of the
company to an unqudified successor which obligates Big V for awithdrawa payment.

b. Interdependence Test

Mr. Toopestedtified a trid that Big V became increasingly dissatisfied with Wakefern for three
reasons. (1) Wakefern maintains control over location and number of perspective store Sites; (2)
Wakefern's store operations systems are “inadequate’ and not “ state of the art”; and (3) Big V could
be more profitable outsde of Wakefern — specifically, aprojected increase in profitability between
$24-28 million ayear. The court finds that these reasons are ex pogt facto rationdizations for the
decison to leave Wakefern. The red reason was the scheme to avoid withdrawd liability and the sde
|etter agreement, not any dissatisfaction with Wakefern.

The genesis of the Tender/Independent Scenario was the frustration of the Lee Fundsin trying
to cash out of their investment while avoiding the withdrawa obligation. Also, ThomasH. Lee Co.

knew that it would have to increase itsinvestment in Big V by $35 million under the Side letter
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agreement by the third quarter of 2000. After fruitless efforts to sdll to competitor Roya Ahold
between 1996 and 1998, Big V brought in anew CEO, Mark Schwartz, in 1999. They dso hired PJS
at the end of 1999 to market the company again. The withdrawa obligation remained as an
impediment to sale; yet the obligations of the Sde letter agreement loomed in the near future. Schwartz
was determined to find away around the withdrawd ligbility. He conceived the Tender/Independent
Scenario.

The evidence indicates that the Tender/Independent Scenario would not have been adopted by
Big V without the plan to later sdll the company. Leaving Wakefern to operate independently made no
economic sense and was planned in a dipshod manner without adequate research and analysis. Infact,
Big V trumpeted the vaue of its Wakefern membership to the investing public inits 10K and to
potentia investorsin its offering memorandum.  Giving up the benefits of Wakefern such asthe
ShopRite brand name, private labd products, and promotiond activities yielded uncertainty at best
(which drove away investors) and potentialy could damage Big V. Leaving Wakefern in defiance of
Big V’s bank lenders was foolhardy unless a sde was envisioned to pay off the banks. Despite the
resolution to cease pursuing a buyer, efforts to sdl Big V continued for months theresfter. Operating
independently was never agod but the meansto an end.

(i) No Economic Substance

Thefact that the C& S Supply Agreement was amere ruse as part of agrander schemeto
dodge the withdrawad payment is borne out by the lack of economic substance. When Schwartz
embarked on his plan he only negotiated with one aternate supplier, C&S. Hetold Toopes he

contacted two other suppliers, but these were perfunctory. He didn’'t waste time getting proposals from
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competitors. He only needed one supplier. It defies reason that aretailer which purchases
$700,000,000 of wholesale goods per year could not attract more than one wholesaler to make a
proposal.

Inearly April 2000, Big V' s management prepared afinancia andysis of the benefits of
switching from Wakefern to C&S. That analysis assumed that C&S' s prices would be comparable to
Wakefern's.2° That assumption turned out to be incorrect. C& S's prices would be approximately $34
million higher than Wakefern's. Big V did not know this at the time the Board gpproved switching to
C& S at the April 17, 2000 Board meeting, nor at the July 12, 2000 Board mesting, nor by August 3,
2000 when the C& S Supply Agreement was signed and the Board, by unanimous consent, gpproved
it. 1t wasonly much later that Big V received C& S sitem files containing price data. Not until after the
bankruptcy filing on November 22, 2000 did Big V’s management andyze the actua cost of goods
with C& S and discovered that it would be $34 million higher.

Compare how Big V has been proceeding to investigate dternate suppliers since C&S
canceled the Supply Agreement on June 1, 2001. Mr. Toopes testified that SuperVVau and Fleming
had provided item files (i.e., detailed costs) so Big V could compare the cost of goods sold. Big Vv
neglected to get item files from C& S until after it Signed the contract. Any business looking to switch
suppliers would surely want to compare costs prior to legping to another wholesder. Thefact that Big
V legped before it looked indicates cost savings was not its real motivation.

The anadlysis did not include a provison for fees charged by C& S for such things as fruit

10" Mr. schwartz and Mr. Toopes met with Richard B. Cohen, President and CEO of C&S, in April or May of

2000. Mr. Cohen estimated that C& S's prices would be comparable to Wakefern's. It is not clear whether this
meeting occurred before or after Big V prepared the analysis of the benefits of switching to C&S.
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ripening, lack of manufacturer cash discount, labeling, ice cream handling, restocking, specid ddiveries,
ASAP ddliveries, drop trailers, trailer rentals or cardboard bails. All of those charges were known by
May 3, 2000 when C& S ddlivered the firgt draft of its Supply Agreement but Big V did not amend its
andysis of the economics of switching ether for the July 12, 2000 board meeting or prior to Sgning the
C& S Supply Agreement on August 3, 2000.

The andyss assumed that Big V would grow from 36 stores a the end of 1999, to 42 stores at
the end of 2000, to 48 stores at the end of 2001 and, ultimately, 60 stores at the end of 2003.
However, management projected running out of cash by mid-August 2000. Without new capitd the
growth plan was unattainable. That should have been evident by April 2000 and was avirtud certainty
by July 2000. Despitethis, the andysis of the economic benefits of switching from Wakefernto C&S
was not changed for the July 12, 2000 board mesting or prior to signing the C& S Supply Agreement
on August 3, 2000.

Only after thislitigation was in progress did Big V' s management concoct the rationdization that
the extra costs of goods incurred with C& S would be offset by vendors' dlowances. The information
Big V’s management had on vendor’ s alowances was imprecise and anecdotd, at best. It defies
credibility that sophigticated management would base a mgor transaction on a projected $60 million
benefit through vendor’ s alowances without any written commitments from vendors or documentation
whatsoever. On the other hand, Wakefern presented competent evidence that Big V'’ s projections of
annud vendor’ s dlowances was more than double industry standards.

(if) Forfeiture of ShopRite Brand Value

Members of the Wakefern cooperative enjoy many benefits in operating their businesses
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including volume purchasing power, management consulting, administrative services, marketing,
advertisng, and financing. The most Sgnificant benefit is the ShopRite trade name and ShopRite private
labd products. Leaving Wakefern would mean losing the purchasing power of Wakefern and dl the
other services whose costs are shared among Wakefern's members; and it would mean giving up the
ShopRite brand. BigV acknowledged the vaue of the ShopRite brand. The offering memorandum
assembled by PJSto present to potentia investors states:

The Company hasbuilt areputationfor price and vdue leadership
by offering both low-price, nationa brand and private label ShopRite®
merchandise. Asamember of Wakefern, Big V benefitsfromover $5.5
billion in purchasing power, one of the leeding private labe programs in
the United States and extendve advertising and promotiona programs
connected with the ShopRite® name.

Big V is the largest member of Wakefern, the nation’s largest
cooperative food wholesdler. Its members operate gpproximately 195
stores in the Northeast, principaly under the ShopRite® name, and
generate annud retail sdes in excess of $7.0 hillion. ShopRite®
supermarkets, in aggregate, have the leading market share in the New
York Metropolitan Region and the name is one of the most widdy
recognized in the region. Membership in Wakefern provides the
Company economiesof scaeinits merchandise purchasing, computerized
warehouse and digtribution efficiencies and a large scae advertising
presence. Wakefern provides its members with year-end patronage
dividends, financid incentives to open new stores, and the ShopRite®
private labd line. These economies of scae alow the Company to offer
merchandise and service departments at or below competitors' prices
while generating better operating margins.

BigV derives 25% of its sdes from the ShopRite® Private Label
products. These generaly produce a higher profit margin than nationa
brands.

Big V extolled the virtues and vaue of the ShopRite® Private Labd in its offering memorandum

drafted by PJS,
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Strength of Private Label - ShopRite®. BigV’senormoudy
successful and extengve private labd program is one of its key strengths.
Wakefern's ShopRite® brand label, which comprises approximately
3,600 items, currently accounts for approximately 25% of the total sales
of categories and departments impacted. Theprivatelabel penetrationis
expected to increase to approximately 28% over the next few years.
ShopRite s private label penetration and performance is clearly superior
compared to the industry average of 16%. The ShopRite® name has
developed into a regiond brand name which customers associate with
qudity and vaue for a wide variety of products. Further shifting of its
sdles mix toward private label merchandise will dlow the Company to
soften the impact of its lower gross margin strategy.

The ShopRite® private labe has the characteristics of aregiond
name with high name recognition and a strong qudity image among
consumers within the Hudson River Vdley Region.

All members of Wakefern benefit from itsregiona promotiond activities. Again, BigV explained
to potentid purchasers the value of Wakefern's cooperative efforts in the PIS memorandum.

Big V's advertisng strategy is coordinated with other Wakefern
members and emphasizes its variety of high quality perishables, broad
selectionof nationdly advertised brand nameproducts, 2,500 weekly sde
items and extensve selection of ShopRite® private label merchandise.

Big V achieves sgnificant economies of scade through its use of
Wakefern's advertisng programs, particularly those using radio and
televisoninthe New Y ork Metropolitanareathat would be too costly for
most of the Company’s regiond competitors to use.  Most of the
Company’s advertiang is developed and placed by Wakefern's
advertising agency and istallored to the Company’ s specific needs in the
market it serves.

Wakefern has specia promotiona programs, such asthe annud “Can-Can” sale which Big

V lauded.
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The Company’'s advetiang efforts are enhanced by its
promotional and targeted marketing. Big V has severa programs
designed to ingpire customer loyaty induding the “Haf-Price” and “Can-
Can” promotionsthat enhanceinamemorable way incustomers mind the
Company’ sprice and vaue leadership. “Can Can” isahighly successful
three-week promotion which has occurred every January for the last 27
years. “Can Can” is broadly recognized throughout the New York
Metropolitan area for offering customers the opportunity to buy a wide
variety of deeply discounted cases of canned goods. The “Hdf Pricg’
promotionis done twiceayear and istypicaly applied to over 500 SKUs
and 150 staple food products.

Wakefern devel oped the Price Plus Card used by al member stores. Customers present the
Price Club Card a the register and recelve favorable prices. Big V described thisin the PJS offering
memorandum as follows:

Targeted marketing is another important eemert of Big V's
promotiond strategy. Thehighly successful Price Pluscard, as part of the
frequent shopper program, is the mainvehide for thistargeted marketing.
The Price Plus card may dso be combined with a co-branded
MasterCard™ which offers check cashing capabilities, a1l.0% rebate at
ShopRite® stores and a 0.5% cash rebate on al other purchases. There
are gpproximately 700,000 Price Plus cardholders and gpproximeately
85% of tota transactions are made with thiscard. The Price Card card
gives the Company the ability to track customers purchase histories, to
communicate frequently with customers and to recognize when they
change thar shopping habits. The card islinked to the in-store Catdina
Coupon System, dlowing BigV to indantly reward customersat the point
of sale with coupons targeted to their purchases. One use for the Price
Plus card isto send higtoricaly high volume shoppers incentive coupons
to shop Big V stores during aperiod that coincides with the opening of a
competitor’ sstore.  This often mitigates any impact anew sorein aBig
V market might have on the Company.

If Big V wereto leave Wakefern it would have to invest in its own frequent customer card and
the computer hardware and software to effectively use the database. In fact, Big V had one million

blank cards printed a a cost of $300,000 in anticipation of switching to its own card program.
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Excluson from Wakefern's Price Plus Card program would be amgor lossto Big V and cregting its
own card program would be amgor expenditure.
Big V summarized the benefits of its membership in the Wakefern cooperative in the PIS
offering memorandum.
Wakefern Food Corp.

Big V is the largest member of Wakefern with an approximate
19% ownership interest. Wakefern is the nation’s largest cooperative
food wholesdler. Wakefern purchases large quantities and varieties of
products at favorable pricesthat it passes on to itsmembers. There are
presently 43 individua member companies and 204 supermarkets that
comprise the Wakefern cooperative. The principal benefits to the
Company from its relationship with Wakefern are volume purchasing,
ShopRite® private label products, didribution and warehousing on a
cooperative basis, ShopRite® advertisng and promotiona programs, and
the use of the ShopRite® name and trademark. The ShopRite® nameis
widdy recognized by customers throughout the Company’s trade area.
As part of its agreement with Wakefern, the Company is required to
purchase a minimum of 85% of those products offered by Wakefern.

Big V’'s membership in Wekefern dlowsit to benefit from many
of the economies of scae in purchasng and didtribution associated with
chains of greater 9ze and geographic reach. Approximately 80% of Big
V’stota purchases during fiscal 1999 were ddivered to stores from the
Wakeferndistribution center withthe remaining 20% delivered directly to
stores by vendors. Wakefern operates four warehouse and distribution
fadilities in Elizabeth, Raritan and South Brunswick, New Jersey and
Wialkill, New York. The Walkill faclity is a state-of-the-art, 730,000
square foot building centraly located near Big V's stores. A mgority of
Big V's grocery, dary, frozen food, commercia bakery, meat, produce
and ddi items are delivered to stores from the Walkill facility. The
proximity of these fadlities to Big V’s stores, combined with Big V’s
efficient order system, shortens the lead time between the placement of a
merchandise order and its receipt and dlows for seven days a week
deliveries.

Wakefern asssts its members in ther dte identification by
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providing market research, volume projections and projections of the
impact of the proposed market on exising member supermarkets in the
area. Leveraging the information provided by Wakefern, the Company
is able to conduct its own ste selection process and extensive market
research. Wakefern offers financid incentives to its members opening
stores in prescribed areas. Many of the Company’s planned locations
would qudify for such incentives.

Wakefern digtributes as a patronage dividend to each of its
stockholders a share of the earnings of each product department of
Wakefern in proportion to the dollar valume of business done by the
stockholder with that product department of Wakefern during each fisca
year. Big V's aggregate patronage dividend from Wakefern was $9.4
million in fisca 1999, $9.3 million in fisca 1998 and $8.8 million in fiscal
1997. Thesedividends areincluded in the Company’ sgrossmargininits
audited financid datements.

The obligations of Big V (and of other Wakefern members) to
Wakefern are st forth in an agreement which includes, among other
things, dgnificant pendties on the part of the terminating member. The
Wakefern agreement requires the Company to obtain approva from
Wakefern prior to any change of control at the Company, and provides
for aggnificant pendty payment to Wakefern if gpprova is not granted.

Big V’sinvestment banker, PJS, told management that the uncertainty of Big V'’ s operaions
outsde of Wakefern discouraged potentia financia investors. Big V’s board approved leaving
Weakefern without any andysis of the impact of losing the ShopRite brandname and private labe
products. At trial Big V presented no evidence to contradict the fact that giving up the ShopRite
trademark would be agreat lossto Big V. Yet Big V embarked on a campaign to leave Wakefern
forfeiting al the benefits of the ShopRite trade name. Why? The only sengble concluson isthat Big V
was willing to forfat the benefits of ShopRite membership soldy to avoid the withdrawa payment.

(iii) Defiance of Bank Group

Big V perdgted in its plan to leave Wakefern and trangtion to C& S despite the lack of consent
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by its bank group. A Memorandum of Understanding among investor, John Childs Associates, Lee
Company, C&S and Big V dated July 6, 2000 stated that one of the conditions of proceeding with
C& Swas agreement by the bank group to Big V’s leaving Wekefern. Againin amemo to Bill Hamlin
of C&S Mr. Toopes states. “We understand that we need to obtain permission from the existing bank
group to exit Wakefern ...”  No responsible corporate management would knowingly defy its mgjor
lenders and risk an acceleration of its debt unless it was desperate. Thomas H. Lee Co. was desperate
to avoid the side letter agreement and proceeded in spite of the bank’s disapproval. BigV's
management tried to placate the banks by promising to pay off the debt in 12 to 18 months from the
planned sde of Big V.

(iv) SaleEfforts Continue

BigV assartsthat it ceased looking to sdll the company in April of 2000 and, instead,

embarked on the Tender/Independent Scenario. The court finds as afact that Big V never terminated
itsefforts at sdle. Rather, an immediate sale remained Big V' s god, but the withdrawa payment was
the mgor impediment. At the April 17, 2000 board meeting, Big V'’ s directors unanimoudy approved
aresolution relating to Wakefern. The resolution (quoted above) provides, inter dia

[A]n acquidtion by athird party was not aredidic dterndive. . .

Wheress; [T]he Board has determined thet it is no longer in the best
interest of Big V to pursue asde of the Company; . . .

Wheress, the Board isno longer considering such asae

Resolved, that the Board is no longer consdering or pursuing a Sale of
BigV

The court finds that this resolution was an attempt (and a feeble one at that) to create a paper
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trail in order to avoid the withdrawad payment. The redlity that Big V never sopped pursuing a sale of
the company is borne out by severd facts including the minutes of the same April 17, 2000 Board
meseting in which the Board agreed to continue discussions with Millenium Partners regarding a L etter of
Intent to acquire Big V' s stock for $310 million. At the same April 17, 2000 meeting the board
goproved a Genera Business Plan and Timeline which projected accepting an offer from Stockbridge
Partners and closing by the end of June 2000. It adso projected consummeting discussons with
Pathmark for a possble merger. Furthermore, the agenda for the Board's July 12, 2000 meeting cals
for areport on “Prospective Acquirer.” As mentioned above, sale efforts to Wakefern, Safeway,
Pathmark, Ahold, Ceruzzi, and a management buyout al continued after the resolution of April 17,
2000 quoted above. BigV continued to seek a buyer through PJS. It was not until after Big V had
sgned the C& S Supply Agreement on August 3, 2000 and retained bankruptcy counsel later that
month, that Big V told PJS to stop trying to sdll the company in late August 2000.

Big V’s actions during the drafting of the C& S Supply Agreement show that asde of Big V
was contemplated not just sometime in the future, but as soon as the “ series of related transactions’
clause could be avoided. Big V's management gave drafts of the C& S Supply Agreement to Mr.
Ceruzzi for hisreview and pressed for changes sought by him. C& S knew Ceruzzi because some of
his supermarkets are C& S cusomers. Indeed, C& S knew that Ceruzzi was involved in negotiating the
Supply Agreement anticipating his later involvement in the sale of Big V’'sstores. The C& S Supply
Agreement had a 15-year term with a substantid withdrawa payment imposed on Big V; however, an
exemption from the withdrawa payment was granted in the event Big V was sold to a C& S customer.

Stop and Shop, Royd Ahold’ s subsidiary, isa C& S customer and does business with Ceruzzi. Thus,
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the stage was st for Big V to sdl to Ceruzzi who could then flip the stores to Stop and Shop.

c¢. Binding Commitment Test

The factsin the case at bar fail to meet the binding commitment test.  Asthe case law ates,
the binding commitment test is seldom applied. Big V'sinterrelated transactions discussed in the
immediately proceeding section had not reached the stage of a binding commitment.

d. Summary

Under both the end result test and the independent test, the Tender/Independent Scenario was
merely astep in a series of transactions leading to the sde of Big V. Operating independently from
Wakefern serves no purpose for Big V other than cresting a pretext to evade the withdrawa payment.
Eventud sde of Big V isnot merdly afuture posshility following independence, it is the reason to seek
independence. The Tender/Independence Scenario isinextricably tied to a subsequent sde of Big V as
soon aspossble. Itisa“saries of reaed transactions’ within the meaning of Section 2.2 of the
Stockholders' Agreement and obligates Big V for awithdrawa payment.
3. Tender/Independent Scenario is Withdrawal

While the court is convinced that the Tender/Independent Scenario is merely onestepina
series of transactions leading to the sdle of Big V, the court will consider whether the
Tender/Independent Scenario done obligates Big V for the withdrawa payment. In accordance with
the principles of contract construction recited above, the court will endeavor to discern the intent of the
parties.

“The polestar of [contract] construction is the intention of the parties

to the contract as reved ed by the language used, taken as an entirety; and,
in the quest for intention, the gdtuation of the parties, the attendant
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circumstances, and the objects they were thereby striving to attain are
necessarily to be regarded.”

Atlantic North Airlines, Inc. v. Schwimmer, 12 N.J. 293, 301, 96 A.2d 652, 656 (1953), quoted in

Barco Urban Renewa Corp. v. Housing Auth. of Atlantic City, 674 F.2d 1001, 1007 (3d Cir. 1982).

What did the parties intend regarding the Tender/Independent Scenario? In light of the facts and
circumstances, the court perceives three dternatives:

1. The partiesintended that the Tender/Independent Scenario would obligate the

departing member for awithdrawa payment;

2. The partiesintended that the Tender/Independent Scenario would not obligete the

departing member for awithdrawal payment; or

3. The partiesfailed to consider the Tender/Independent Scenario.

The court finds that aternative number one, that the Tender/Independent Scenario would
trigger awithdrawa payment, isthe most likely and, in fact, iswhat the parties intended. Thomas
Infusino, Wakefern's Chairman and CEO, who has been with the cooperative for over 50 years,
tedtified in detail about the departure of Supermarkets General Corp. from the Wakefern cooperative in
1966 to 1968 to operate independently under the Pathmark name. Theloss of a Sgnificant percentage
of volume threstened the cooperative. Eleven years later when the first Stockholders' Agreement was
sgned in 1979, the members surdly contemplated avoiding a repetition of the impact on the cooperative
of amember’ s withdrawa to operate independently as had occurred with Pathmark. That must have
been foremost in their minds having so recently survived the Pathmark departure. As Mr. Infusno

testified,
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Wel, the purpose of the agreement was to avoid what happened to us
when the Pathmark people left us. The diminution of our volume.
Because without the ability to assure lenders that we would have the
resources, whichredly comesfromthe volume that your company isgoing
to enjoy, there was no way that we were going to be able to borrow the
kind of money we needed.

Alternative two, that a Tender/Independent Scenario would not trigger awithdrawa payment
obligation, is highly unlikdly in light of the Pathmark disaster. The court can perceive no significant
practical difference for Wakefern between a member’ s selling out to a competitor and amember’s
withdrawing to operate independently. In either case Wakefern would lose the wholesde volume and
would have a competitor in the market area. Big V introduced no testimony or other evidence to show
that the partiesintentionally excluded the Tender/Independent Scenario from withdrawa liability.**
Moreover, Big V presented no argument as to why the parties would have wanted to allow a member
to leave the cooperative and operate as a competitor without compensating the cooperative. BigV’'s
only argument isthat since Article 1X, Section 5 of the By Laws specificaly provides for mandatory
repurchase of any member’s Wakefern stock, and since the Stockholders' Agreement failsto
specificaly mention this put option under the By Laws as an event of withdrawd, there should be no
withdrawa payment for tendering shares under the By Laws. The court finds that the parties never
intended that the Tender/Independent Scenario should allow a member to depart free of awithdrawa
payment.

The third dternative, that the parties neglected to consider the Tender/Independent Scenario, is

aso highly unlikely in light of the Pathmark experience. In response to an inquiry by the court, plaintiff’s

o fact, Big V introduced no evidence regarding the context in which the documents were executed or

how the parties have operated thereunder to aid the court in interpretation.
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counsd asserted that the Tender/Independent Scenario was never considered.
Mr. Greiner:Your Honor, | think the evidence has been, and | think the
deposition testimony is reasonably clear. This issue of the possble
trangtionto another supplier, under Artide 9, and atender of stock under
Article 9, Section 5, smply was not discussed at any time.
According to plaintiff, snce the Stockholders Agreement does not specificaly mention the
Tender/Independent Scenario, it is not prohibited. Below, the court will discuss whether withdrawal
liability might be implied where it is not specificaly addressed in the agreemen.

The parties’ intention that a Tender/Independent Scenario would give rise to awithdrawal
payment is evidenced by severd things. The language of the Stockholders Agreement datesits
primary purpose to preserve the economics of the volume purchasing of the members combined:

A. Wakefern is a corporation operated on the cooperative plan and the
Stockholdersare retaill merchants, primarily deding in consumer products
for home use and deriving mutual economic and merchandise
assistance from Wakefern; and . . .

C. Wakefern’sviability isbasedprimarily onthe volume gener ated
by aggr egating the purchasng power of all of the Stockholders; and

D. The Board of Directors of Wakefern and the Stockholders bdieve it
is in Wakefern's and each of the Stockholder’s best interest that the
Stockholders continue to purchase their supplies and inventory from
Wekefern; . . ..
Preamble to Stockholders' Agreement dated August 20, 1987 as amended February 20, 1992
(emphasis added).
Severd Wakefern directors, including David Brongtein of Big V, confirmed their intention in a

certification filed in state court in the Consolidated litigation: “This is the cornerstone for the entire
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dructure. This requirement prevents members from switching suppliers in response to changing market
conditions, and thereby from leaving the cooperative in the lurch.” Consolidated Certif. §13. In
addition, the certification states:

Just as important, if aty member can effectivdy wak out of the

cooperdive a any time without payment, then it will be difficult if not

impossble for Wakefern to obtain additiona financing. No bank or

inditution will lend Wakefern tens of millions of dollars of unsecured

finanang on favorable terms without the assurance that the co-op will

continue to operate in the future with the necessary volume to pay off
loans.

Consolidated Certif. 1 34.
Big V represented to the Securities and Exchange Commission as well asits own investors and
potentia investors that it had an evergreen ten-year commitment to Wakefern.
Inits Report on form 10-K filed with the SEC on December 25, 1999, Big V Hates,
The Wakefern Warehouse Agreement contains an evergreen provison
providing for a continual 10-year renewa period. The Company’s
obligationmay be terminated only 10 yearsfollowing the approval of such
termination by the holdersof at least 75% of the outstanding voting stock
of Wakefern.... . .
“Externd indiciaof the parties intent other than written words are useful, and probably indispensable, in

interpreting contract terms.” Médlon Bank, N.A. v. Aetna Bus. Credit, 619 F.2d 1001, 1010 (3d Cir.

1980).

Additional evidence of the parties intention was provided by executive officers of Wakefern.
Kenneth Jasinkiewicz, Wakefern's Vice Presdent and Chief Financid Officer, testified concerning his
dedlings with progpective new members of the cooperative. Over the past ten years he has met with

dozens of prospective members and successfully brought in ten to fifteen new members. His practice
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included explaining to new members the Stockholders' Agreement, especidly the ten-year evergreen
provision, the minimum patronization requirement, and the withdrawa payment. He related that each
new member who signed the Stockholders Agreement expressed!? an understanding of the
commitment to purchase from Wakefern and the withdrawd ligbility if that commitment was not met.

Dean Janeway, Presdent and Chief Operating Officer of Wakefern, testified about his dedings
with prospective members as well; however, his explanation of the Stockholders Agreement preceded
sgnature by anew member by six to twelve months. Mr. Janeway a <o related satements by severd
members at the time the Stockholders' Agreement was amended in 1992 to the effect that the intent
and purpose of the agreement was to preserve the volume purchasing of the cooperative. These
gatements added to the existing evidence of the parties’ intent expressed primarily in the preamble to
the Stockholders' Agreement, the Consolidated Certification by Wakefern's board members (including
Big V) and Big V’s own public filing with the SEC.

The understanding of the Stockholders' Agreement by the senior management of Wakefern and
the manner in which they implemented the agreement among existing and new members can provide
ingght to the intention of the parties at the time the agreement was made.

Where acontract is ambiguous, courts will consider the parties
practical congtructionof the contract as evidence of their intention and as
contralling weight in determining a contract’s interpretation; where the
terms of a contract are clear, however, the court must enforce it as

written.

County of Morrisv. Fauver, 153 N.J. 90, 103, 707 A.2d 958, 969 (1998). Furthermore, the actions

12 Tesi mony regarding statements by new members at the time they signed the Stockholders’ Agreement
was admitted, over objection, under FED. R. EVID. 803(3) as the declarant’ s then existing state of mind or intent.
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of Big V’s management and directors show their understanding that leaving Wakefern would obligate
Big V for awithdrawd payment. Severa witnesses, including Mr. Toopes, described meetings among
executives and board members of both Big V and Wakefern where the primary topic was the amount
of Big V’swithdrawd ligbility. While they might have chalenged the caculation of the amount due, no
oneat BigV questioned the fact that withdrawd liability would be due unless Big V werereplaced in
the cooperative by a qudified successor.

Having reached the firm concluson that the Sgnatories to the Stockholders Agreement
intended that a Tender/Independent Scenario would engender awithdrawd liability, the next question
for the court is did the scrivener®® of the Stockholders' Agreement accurately express that intention in
writing? If the language of the contract adequately expressesthe parties intent, the court' sroleisto
enforceit. On the other hand, if the written document isinadequate, may the court, nevertheless,
supply the missng term by inference or operation of lawv?

a. “Sale or Other Disposition”

The court accepts Wakefern's position that Section 2.2(i) of the Stockholders Agreement is
broad enough to cover the Tender/Independent Scenario. That section provides, inter dia, that a“sde
or other digpogtion for vaue of the ShopRite supermarket business’ isawithdrawd. By tendering its

sharesin Wakefern, Big V would forfalt itsright to use the ShopRite trademark and could no longer

13 Technically, a scrivener (derived from the Latin scribus) is merely a copyist or anmanuensis, not alega
drafter. BRYAN A. GARNER, THE LAWYER’'S REFERENCE SHELF: A DICTIONARY OF M ODERN LEGAL USAGE (Oxford
University Press 1995). In Bartleby the Scrivener, Herman Melville described a scrivener as“amere
copyist”—"[c]opying law papers being proverbially a dry, husky sort of business.” Herman Melville, Bartleby the
Scrivener. A Story of Wall-street, 1 14, in Putnam’s Monthly (G. P. Putnam & Co. 1853). Today, the term is used
broadly to refer to include one whose occupation isto draw contracts and prepare other types of written
instruments. BLACK'S LAW DICTIONARY 1347 (6th ed. 1990).

54



operate as a ShopRite supermarket. In effect, Big V would be abandoning its ShopRite supermarket
business.

Abandonment is aform of digposition within the meaning of the phrase “sde or other
digpogtion” in the Stockholders Agreement. For federa income tax purposes, gain or lossis
computed upon the “sale or other disposition” of property. 26 U.S.C. § 1001.* “However, it does

not take a sale to recognize income: any ‘dispostion’ issufficient.” L& C Spring ASsoc. v.

Commissioner, 188 F.3d 866, 868 (7th Cir. 1999). For example, if ataxpayer abandons property,
then the taxpayer is required to recognize gain on that property. 1.R.C. 8 1001; See also Middleton v.
Commissioner, 77 T.C. 310, 320-21 (1981), aff'd per curiam, 693 F.2d 124 (11th Cir. 1982);

L& C Spring Assoc., 188 F.3d at 868.

Just as an abandonment is a disposition for tax purposes, o too would the abandonment or
relinquishment by Big V of its ShopRite supermarket business condtitute a“sde or other dispostion”
under Section 2.2(i) of the Stockholders Agreement. Vaueis provided by Wakefern's obligation
under the By-Laws to pay an amount equd to Big V’s capitd contribution. Thus, tendering its sharesin
Wakefern would congtitute a sde or other disposition for value of Big V'’ s ShopRite supermarket
business within the meaning of Section 2.2(i) of the Stockholders' Agreement.

Big V could avoid withdrawd liability if its ShopRite supermarket business were disposed of to

aqualified successor. In other words, if another member or subsidiary of Wakefern were to operate

14 The term “sale or other disposition” has been included in the Internal Revenue Code and the regulations
thereunder since their inception. Palmer v. Commissioner, 302 U.S. 63, 69 (1937). “The dictionary definition of
‘disposition’ is the meaning one usually attributes to the word. Itis‘The getting rid, or making over, of anything;
relinquishment;’” Herbert's Estate v. Commissioner, 139 F.2d 756, 758 (3d Cir. 1943).
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Big V'’ s stores under the cooperative, there would be no loss of volume. Big V now asserts thet if
abandonment is a disposition, its ShopRite supermarket business reverts to Wakefern, whoisa
qudified successor. Big 'V adopted this theory mid-trid after the court inquired of Wakefern's counsel
where Big V'’ s ShopRite supermarket business would go after disposal. He surmised back to
Wakefern. Actudly, by law abandoned property goesto no one.
“ Abandoned property” is that to which the owner has voluntarily

rdinquished dl right, title, claim and possession, with the intention of

terminating his ownership, but without vesting owner ship in any other

per son, and with the intention of not reclaming any future rights therein.

Or, as sometimes Sated, the term*abandonment,” as applied to persona

property and property rights, means the act of voluntarily and intentiondly

relinquishing a known right, absolutely, and without reference to any

particular person or for any particular purpose.
1 Am. JuRr. 2d, Abandoned, Lost, and Unclaimed Property § 1 (1994) (emphasis added). Title may
be acquired by various means such asfinding (see N.J. STAT. ANN. 40A:14-157) but abandoned
property is not transferred directly to anyone from the prior owner. Inthiscase, were Big V to
abandon its ShopRite supermarket business, no one would be operating a ShopRite supermarket
businessin Big V’svarious trade aress.

By tendering its shares, forfeiting its rights to use the ShopRite name or to purchase ShopRite
private label goods and entering into a supply agreement with another wholesde grocer, Big V would
be disposing of its ShopRite supermarket business for value without having a qudified successor. Thus,
Big V would be obligated for awithdrawa payment under the Stockholders Agreement. Although the

Stockholders Agreement defines the signatories as * Stockholders’, surrender of asignatory’s sharesin

Wakefern does not cance its obligations under the Stockholders Agreement. In other words, Big V's
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change in status from stockholder to former stockholder does not mean it no longer has to honor its
commitments to the cooperative. As quoted above, Big V told the world that it had an ongoing ten-
year minimum commitment to Wakefern in its 10-K filed with the SEC on December 25, 1999.
Holding Big V to this commitment is not only conggtent with the manifest intent of the parties, it is
congstent with Big V' s own expressed understanding of its obligations to the cooperative.

b. Omitted Terms

Big V’spogtionisthat Article IX, Section 5 of the By-Laws specificaly provides a procedure
for members to terminate their relationship with the cooperative; and that the Stockholders Agreement
carefully defines withdrawal, but does not specify atender of stock as awithdrawa. Therefore, says
Big V, no withdrawa payment would be due under the Tender/Independent Scenario because the
Stockholders Agreement fails to addressit. Consdering the possibility, however remote, thet the
parties overlooked the Tender/Independent Scenario when drafting the Stockholders' Agreement, the
court holds that the omitted provison may be supplied by the court in order to give effect to the parties
intentions and to avoid an unanticipated, undesired result, which would render the Stockholders
Agreement virtudly worthless

(i) BigV’'sImplied Contractual Obligation
There are conflicting principles of contract congtruction. One states that the court cannot make

a better contract for the parties. See, e.g., Jamesv. Federd Ins. Co., 5N.J. 21, 24, 73 A.2d 720,

721 (1950) (“The law will not make a better contract for parties than they themsalves have seenfit to
enter into, or dter it for the benefit of one party and to the detriment of the other. Thejudicia function

of acourt of law isto enforce the contract asit iswritten.”) (internd citations omitted). The other
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principle holds that omitted terms may be implied in the agreement or supplied by the court to carry out

the intent of the parties and avoid rendering the agreement nugatory. See, e.g., New Jersey Bank v.

Pdladino, 77 N.J. 33, 46, 389 A.2d 454, 461 (1978) ("'(t)ermswill be implied in a contract where the
parties must have intended them because they are necessary to give business efficacy to the contract as
written.").

Cases under the firgt principle leave the parties where they are within the four corners of the

agreement. A well warn axiom of contract law isthat “when acontract is clear, the court is bound to

enforce its terms as they are written.” Camden Iron and Metdl, Inc. v. Bomar Res, Inc., 719 F.Supp.

297, 305 (D.N.J. 1989) (citing Washington Constr. Co. v. Spinella, 8 N.J. 212, 84 A.2d 617 (1951)).

In these cases, while the result may leave one or more parties disappointed, they do not result in atota
evisceration of the agreement. In Bomar, the court aso Stated:

However, in acasus omissus . . . where the four corners of the parties
written agreement  fail to provide for the disoute a hand, it is up to the
court to fill the gap left by the contracting parties. . . . Terms, dthough not
specificdly set forth, may be implied where the parties must have intended
thembecause they are necessary to give business efficacy to the contract
as written, or to give the contract an effect which the parties, asfair and
reasonable, presumably would have agreed on if, having in mind the
possihility of the Stuation which has arisen, they contracted expresdy in
reference thereto.

Bomar, 719 F.Supp at 306 (dting Berkeley Dev. Co. v. Pecific Tea Co., 214 N.J. Super. 227, 240,
518 A.2d 790 (Law Div. 1986)). “The implied covenants and terms of a contract are as effective

components of the agreement as those expressed.” Aronsohn v. Mandara, 98 N.J. 92, 100, 484 A.2d

675 (1984).

The more liberd view espoused by such respected authorities as the Restatement (Second) of
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Contracts and Professor Farnsworth is that the court may supply missing termsin order to give effect to
the parties agreement. Every law student is aware of the tradition of the common law courts to supply
missing terms where the essentids of the contract are otherwise present. For example, if no time of
ddivery is pecified in acontract for sde of goods the court will imply a reasonable time.
RESTATEMENT (SECOND) OF CONTRACTS § 204 (1979); E. FARNSWORTH, CONTRACTS § 7.16, at
523 (1982).

The New Jersey Supreme Court has had severd occasions to consider whether omitted terms

may be supplied by implication. In Onderdonk v. Presbyterian Homes of New Jersey, 85 N.J. 171,

425 A.2d 1057 (1981), the court gave a thorough explanation of the law in this regard:

Arrangements embodied in a contract may be such that the parties have
impliedly agreed to certain terms and conditions which have not been
expresdy stated in the written document. Bak-A-Lum Corp. v. Alcoa
Bldg. Prod., 69 N.J.123, 351 A.2d 349 (1976) . . . Some principleshave
been utilized to define thoseimplications. Thuswe have hed that " (t)erms
will be implied in a contract where the parties must have intended them
because they are necessary to give business efficacy to the contract as
written." New Jersey Bank v. Pdladino, 77 N.J. 33, 46, 389 A.2d 454
(1978) ... Asacordllary to that propogtion it is certainly reasonable to
imply that neither party to a contract shdl injure the right of the other to
receive the fruits of the agreement . . .

There are dso some gtuations in which a condition will be implied “on
grounds of fairness and justice.” 3A CorBIN ON CONTRACTS 8§ 670, at
159-160 (3d ed. 1961) . . . In Wood v. Lucy, Lady Duff-Gordon, 222
N.Y. 88, 118 N.E. 214 (Ct. App.1917) Judtice (then Judge) Cardozo
sd. . . "Thelaw has outgrown its primitive stage of formdismwhenthe
preciseword wasthe sovereigntdisman, and every dip wasfatd. It takes
a broader view today. A promise may be lacking, and yet the whole
writing may be ‘ingtinct with an obligation,’ imperfectly expressed . . "

| ndetermining under contract law, what covenants are implied, the object
which the parties had in view and intended to be accomplished, is of
primary importance. . . . Itisof course not the province of the court to
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make a new contract or to supply any materia ipulations or conditions
which contravene the agreements of the parties. . . Terms are to be
implied not because “they arejust or reasonable, but rather for the reason
that the parties must have intended them and have only failed to express
them* * * or because they are necessary to give busness efficacy to the
contract aswritten, or to give the contract the effect which the parties, as
fair and reasonable men, presumably would have agreed on if, havingin
mind the posshility of the Stuation which has arisen, they contracted
expredy inreference thereto. See 12 Am. Jur., Contracts, sec. 329; 14
Am. Jur., Covenants, Conditions and Redtrictions, sec. 14.”

Centrd to thisinquiry of ascertainingwhat, if any, terms areimplied isthe
intent of the parties. Intent may be determined by examination of the
contract and inparticular the setting in which it was executed. InAtlantic
Northern Airlines, Inc. v. Schwimmer, Justice Heher pointed out that . .
. “[T]he polestar of congtruction is the intention of the parties to the
contract asrevealed by the language used, taken as an entirety; and, inthe
quest of intention, the Stuation of the parties, the attendant circumstances,
and the objects they were thereby dtriving to attain are necessarily to be
regarded.” (12 N.J. at 301, 96 A.2d 652)

Onderdonk, 89 N.J. at 182-185, 425 A.2d 1062-63, (internal citations omitted), cited with approval

in Barco Urban Renewa Corp. v. Housing Auth. of Atlantic City, 674 F.2d 1001, 1007 (3d Cir.

1982). In Barco, the Third Circuit stated:

Whenpartiesto a contract inacommercid setting fal to specify terms that
are essentia to a determination of their respective legd obligations, courts
imply the omitted terms. Terms are not implied because they are just or
reasonable, but rather for the reason that the parties must have intended
them and have only faled to express them . . . or because they are
necessary to give bus ness efficacy to the contract aswritten, or to givethe
contract the effect which the parties, as far and reasonable men,
presumably would have agreed onif, having in mind the possibility of the
gtuation which has arisen, they contracted expresdy in reference thereto.

[Thig] requiresaninquiryinto the circumstances surrounding the formation
of the contract, its purpose, community standards of fairness, and public
policy. . . Under New Jersey law . . . [t]he polestar of congtruction isthe
intention of the parties to the contract as reveded by the language used,
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taken as an entirety; and, . . . the attendant circumstances . . . are
necessarily to be regarded.

Id. (internd citations omitted).

Consgdering the intent of the parties as expressed in the Preambl e to the Stockholders
Agreement and the Consolidated Certification, the attendant circumstances such as the Pathmark
defection and financing undertakings, as well as the objects to be achieved, namely preservation of the
cooperative, the court will infer that the Tender/Independent Scenario is awithdrawa from the
cooperdive obligating Big V for the withdrawa payment.

In this case, al the evidence supports the parties intention to bind themselves to a cooperative
and to permit departure only if the volume purchasing is replaced or upon payment of an exit fee. If the
Tender/Independent Scenario was not explicitly covered in the Stockholders' Agreement, the court
should imply that the parties intended to treet it like other analogous circumstances such as sae, merger
or change in control. From the cooperative' s perspective, the Tender/Independent Scenario has the
same effect as sale, merger or change in control to an unqualified successor — i.e., the wholesde
volume of the departing member islost and there arises a new competitive store in the marketplace.

If any member could leave by adopting the Tender/Independent Scenario devised by Big V, the
mandatory patronage requirement and withdrawa payment provisons would be rendered virtualy
meaningless. Any member planning asae, merger or change of control to an unqudified successor
would require only sufficient advance planning to make it gppear that the subsequent sale was not part
of a“series of transactions’ to avoid the redtrictions to which al members of the cooperative bound

themsdves. To givefull effect to the intent of the parties and to avoid a result which would render the
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Stockholders Agreement worthless, the court implies that the Tender/Independent Scenario proposed
by Big V obligates Big V for the withdrawa payment.*

(it) Other Cooperative Cases

If the parties have concluded a transaction in which it appears that they

intend to make a contract, the court should not frustrate their intention if

it is possible to reach afar and just result, even though this requires a

choice among conflicting meanings and the filling of some gaps that the

parties have left.

1 CorBIN, CONTRACTS, 8§ 95, at 400 (1963) (cited in Paey v. Barton Sav. & Loan Assn, 82 N.J.

Super. 75, 83, 196 A.2d 682, 686 (App.Div. 1964)). An unexpressed promise can be put in by
congtruction of law when “justice imperioudy demands it under the circumstances that have arisen.”

HML Corp. v. Genera Foods Corp., 365 F.2d 77, 82 (3d Cir. 1966) (citing 3 CorsIN, CONTRACTS

§ 569, at 339-41 (1960)).
At least one case which has addressed the issue of an unexpressed promise in the context of a

cooperative/member rdationship isingructive. In Tri-State Generation and Transmisson Assoc., Inc.

v. Shoshone River Power, Inc., 874 F.2d 1346 (10th Cir. 1989), the court held that members of a

wholesale power and energy cooperative had an implied obligation to maintain requirements and remain
in business throughout the term of the requirements contract, even though this suppostion was not
explicitly expressed in the contract.  Shoshone River Power, Inc. was a member of the Tri-State

electrica power cooperative. Asaresult of alower than projected demand for eectrica power, there

5 Big V contends that if it is not permitted to tender its shares and operate independently, Section 5,

Article IX of the By-Lawsis rendered meaningless. While it may be difficult to reconcile the seemingly unfettered
right of a stockholder to put its stock back to Wakefern with the withdrawal payment under the Stockholders’
Agreement, logically thereis no inconsistency. One may leave the cooperative, but thereisaprice. Alternatively, a
member may sell to a qualified successor which is, historically, how other members have left Wakefern, including Big
V'’ sfounder, William Rosenberg.
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was an oversupply of eectric power and “[i]n the early 1980's, Tri-State found itself with stagnant
demand, excess capacity, enormous debts to be repaid, and increasing rates being charged to its
members” Id. at 1350.

Stymied by achange of economic conditions, Shaoshone entered into a Memorandum of
Understanding with PecifiCorp, an investor-owned utility. Pursuant to the Memorandum, PecifiCorp
offered to purchase substantialy al of Shoshone s assets — a sale that was subsequently approved by
Shoshone' s members. In response, Tri-State brought an action to recover monetary damages and to
enjoin the sale of Shoshon€e' s assets to Pacific. Tri-State claimed that it was a breach of Shoshone's
obligations under the dl-requirements contract to sdll its assets to Pacific “without making provison for
the purchase of eectric power from Tri-State throughout the remaining term of the contract.” 1d. On
the other hand, Shoshone argued that the sale of its assets and the ceasing of it business operations did
not breach its obligations under the contract because, “a sde, which is not expressy prohibited under
the contract, would diminate any power requirement Shoshone may have had under the contract.” 1d.

Ultimatdly, the United States Court of Apped for the Tenth Circuit reversed the trid court’s
finding and held that Shoshone would be in breach of its requirement contract with Tri-State if it
decided to purchase power from PacifiCorp. The court reasoned as follows:

[1]t is clear from the record that the dl-requirements contract and the
entire enterprise of the partiesinthis case are based on the continuance of
the contract throughout the agree-upon term, especidly in light of the
cooperative nature of the Tri-State system, the rale the al-requirements
contract plays in the cooperative venture, and the participation and
interrelaionship of theindividua cooperatives. Clearly, the fulfillment of
Tri-State's and Shoshone's undertakings necessarily implies such a

continuance . . . The record is clear in this case: The parties obvioudy
expected that Shoshone would continue purchasing ectric power from
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Tri-State throughout the term of the contract as long as Shoshone had

auffident members requiring eectric power. If Shoshone is able to

diminateitsrequirements by smply transferring its member subscriptions

to Pacific, the contract cannot be carried out in the way it was expected.

If Shoshone puts itsdf in apogtion in which it cannot carry out the dl-

requirements contract, it breaches the contract. . .

[1]tisquite clear fromthe all-requirements contract that the requirements

of Shoshone's members were the subject matter of the parties contract

and within the parties’ contemplation at the time of contracting. Those

members have not ceased to have dectric power requirement; Shoshone

ismerely transferring its members requirements to Pecific.
Id. at 1357-58.

And, in afootnote, the court noted:

In this case the very purpose behind forming the cooperative Tri-State

system to provide eectric power to rura users at a reasonable cost is

obvioudy undercut if Tri-State raises the rates charged to its members

amply to take into account the posshbility that the members will sdl out

and have no requirements. Also, the rationde stated undercuts the

cooperative, nonprofit nature of the Whole Tri-State system.
Id. a 1359, n.14. Smilarly, in this case, the very purpose behind forming the Wakefern cooperative
was to combine the purchasing of the members to obtain lower wholesde costs.  Even if the
Tender/Independent Scenario was not specificaly provided for in the Stockholders' Agreement, this
court follows the reasoning of the court in Shoshone and finds that each member of Wakefernis
required to live up to its obligationsH.e., to continue purchasng 85% of its requirements from
Wekefern for a period not less then ten years, and if not, to compensate remaining members who bear
the economic burden associated with a withdrawing member.

(iii) I'mplied Covenant of Good Faith and Fair Dealing

Under New Jersey law every contract contains an implied covenant of good faith and fair
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deding. Sons of Thunder, Inc. v. Borden, Inc., 148 N.J. 396, 690 A.2d 575 (1997). Theimplied

covenant of good faith and fair dealing means that parties to a contract have an obligation to conduct
their business honestly. 1d. (citing to New Jersey’s Uniform Commercid Codeat N.J. STAT. ANN.
12A:1-201). According to the Supreme Court of New Jersey, each contracting party isto avoid doing
“anything which will have the effect of destroying or injuring the right of the other party to receive the
fruits of the contract; in other words, in every contract there exists an implied covenant of good faith

and far deding.” Sons of Thunder, Inc., 690 A.2d at 587 (quoting Palisades Property, Inc. v. Brunetti,

44 N.J. 117, 130 (1965)).

The purpose of the implied duty of good faith and fair dedling is to ensure that the reasonable
expectations of the parties to an agreement are met. Accordingly, parties can violate the implied
covenant of good fath and fair deding while rightfully exercisng their rights under their agreements.

Sons of Thunder, Inc., 690 A.2d at 586, 589. The Supreme Court of New Jersey has made clear that

the determining factor in deciding whether parties have breached the implied covenant isthe
inappropriate conduct of parties in performing their contracts.

As previoudy discussed, Wakefern and the members of the cooperative, including Big V,
intended to avoid repeeting the devastating economic effect caused by Pathmark’s previous withdrawa
from the cooperative. Accordingly, the reasonable expectations of dl parties, especidly Wakefern's,
had been that a member’s premature departure from the cooperative would trigger its obligation to pay
awithdrawa fee. The main purpose of the withdrawa fee has been to preserve the cooperative. Big
V has known from day one that its departure, coupled with its nonpayment of the fee, would jeopardize

the economic stahility of the cooperative. 1t would breach the implied covenant of good faith and fair
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dedingsif Big V were to depart Wakefern as proposed without the withdrawa payment.
4. Minimum Patronization Requirement

Big V maintains that the requirement in Section 1.1 of the Stockholders Agreement that each
member purchase 85% of its goods from Wakefern does not apply to a party that has tendered its
shares and is no longer a Wakefern stockholder. The court finds that the minimum patronization
requirement and the withdrawa payment obligations are mutudly exclusve. If oneis obligated for the
withdrawa payment, one cannot be liable for the minimum patronization requirement. \Wakefern,
apparently, agreesthat it is either one or the other, not both. Since the court concludesthat Big V
cannot avoid the withdrawa payment by tendering its shares and trangtioning to a new supplier, the
court need not address the minimum patronization requirement.

CONCLUSION

The court holdsthat Big V' s proposa to tender its shares in Wakefern and trangition to a new
supplier isone step in a series of related transactions leading to the sdle of Big V' s ShopRite
supermarket business or of acontrolling interest in Big V. Alternaivdy, the tender of shares and
abandonment of the ShopRite name and private label products congtitutes a sde or other disposition of
Big V’s ShopRite supermarket businessfor vaue. Even if the Stockholders Agreement failsto
specificaly identify Big V' s proposal as an event of withdrawal, it was clearly intended by the partiesto
be such, and the court finds that Big V'’ s Tender/Independent Scenario is an event of withdrawa under
the Stockholders' Agreement and would breach the implied covenant of good faith and fair dedling.

For each of the foregoing reasons, Big V would be obligated for the withdrawa payment under

the Stockholders Agreement. Plaintiff hasfailed to meet its burden of proof under the Declaratory

66



Judgment Act that its interpretation of the contract is correct. Judgment isin favor of the defendant has

already been entered.

Dated: September 14, 2001

IS
RAYMOND T. LYONS
UNITED STATES BANKRUPTCY JUDGE
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