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Dear Counsel:

This ruling ig with respect to the motion (Doc. # 3) to

dismiss filed by defendant Southwest Airport Services, Inc. , a/k/a
Southwest Services (“Defendant”). By its complaint, the TWA Inc.
Post Confirmation Estate (“TWA”) seeks to recover alleged

preferential transfers. For the reasons set forth below, the Court




will deny the Defendant’s motion.

On January 10, 2001 the Debtor and twenty-six of its
subsidiaries filed voluntary petitions for relief in this Court
under chapter 11 of title 11 of the United States Code, 11 U.S.C.

§§ 101 et. seg. (the “Bankruptcy Code”).?

The plan was confirmed
on June 14, 2002 and all rights and assets of the Debtor were
transferred to TWA on June 25, 2002.

TWA filed a complaint on December 15, 2002 to avoid and
recover the alleged preferential transfers under §§ 547(b) and
550(a) . The attachment to the complaint detailed two payments made
to the Defendant: (1) a check dated November 14, 2000 in the amount
of 81,200.00 for an invoice issued on November 13, 2000 and (2) a
November 13, 2000 check for $4,200.00 for the payment of six
invoices dated from June 19, 2000 to September 13, 2000. The total

amount TWA is seeking to recover is $5,400.00.

Under Fed. R. Civ. P. 12 (b) (3), a defendant can move to

dismiss a complaint based on improper venue. “[T]lhe movant has the
burden of proving the affirmative defense asserted by it.” Myers

v. Am. Dental Ass’n, 695 F.2d 716, 724 (3d Cir. 1983). But see

Bayview Plaza Assocs., L.P. v. Town of N.E., Md. (In re Bayview

Plaza Assocs., L.P.), 209 B.R. 840, 843 (Bankr. D. Del. 1997)

(“Where a defendant raises the defense of improper wvenue, the

! Individual sections of the Bankruptcy Code will be cited
herein as “§ ",




3
plaintiff has the burden of proving that venue is proper.”). This
Rule is made applicable to a contested matter in a bankruptcy
proceeding pursuant to Rule 7012 (b) .~?

Defendant claims that venue is not proper under 28 U.S.C.
§ 1409 and proposes that the proper venue iz the United States
Digtrict Court for the Southern District of Texas, Houston
Division, because the action “may only be commenced in the District
Court for the District in which the Debtor would have been able to
commence such an action had bankruptcy not been filed.” (Doc. # 3
at 1-2). Section 1409 states in relevant part:
(a) Except as otherwise provided in subsections (b)
and (d), a proceeding arising under title 11 or arising

in or related to a casgse under title 11 may be commenced
in the district court in which such case is pending.
* * *

(¢) Except as provided in subsection (b) of this
section, a trustee in a case under title 11 may commence
a proceeding arising in or related to such case as
statutory successor to the debtor or creditors under
section 541 or 544 (b) of title 11 in the district court
for the district where the State or Federal court sits in
which, under applicable nonbankruptcy venue provisions,
the debtor or creditors, as the case may be, may have
commenced an action on which such proceeding is based if
the case under title 11 had not been commenced.

28 U.S.C.A. § 1409 (1997) (emphasis added).
The Defendant misconstrues § 1409. This adversary proceeding
arises under title 11 and § 1409(a) clearly applies. Since the

Debtor’s Chapter 11 case was filed in this Court, wvenue for this

2 Rule 7012 (b) states “Rule 12(b)-(h) F.R. Civ. P. applies
in adversary proceedings.” Fed. R. Bankr. P. 7012 (b).
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adversary proceeding is properly here. See Hechinger Ligquidation

Trust v. Fox (In re Hechinger Inv., Co.) 296 B.R. 323, 325 (Bankr.

D. Del. 2003) (“[V]enue is proper in the district where the
bankruptcy casge is pending.”).

The Defendant’s motion to dismiss includes a motion for
sanctions. The Defendant alleged that TWA filed its complaint “to
recover nonrecoverable transfers, was brought to harass and cause
needless increase in the cost of litigation.” (Doc. # 3 at 5-6).
Specifically, the Defendant claims that one transfer was made the
day after the invoice was issued, constituting a contemporaneous
exchange for wvalue and, therefore, it was not recoverable.

First, additional facts are needed with regard to the
transfer made the date after the invoice. Second, even if that
transfer is found to be a contemporaneous exchange, TWA’'s complaint
geeks to recover other alleged preferential transfers. Third, the
Defendant has not provided any evidence that TWA was attempting to
harass the Defendant or increase litigation costs. For these

reasons, the Defendant’s motion to dismiss is denied.
Very truly vyours,

Peter J. Walsh

PJW:ipm




UNITED STATES BANKRUPTCY COURT
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SOUTHWEST AIRPORT SERVICES,
INC., a/k/a SOUTHWEST SERVICES,

Defendant.

ORDER
For the reasong set forth in the Court’s Letter Opinion
of this date, the motion to dismisgss (Doc. # 3) filed by defendant,

Southwest Airport Services, Inc., is DENIED,

P Prs N~

Peter J. Walsh
United States Bankruptcy Judge

Dated: April 13, 2004




