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Case, J.

Before this Court is Sheri Southern’s Motion to Disnrigs [Ady. Dockel No. 6] R. Todd
Neilson’s Complaint, on the grounds that the complaint fails 1o state a claim upon which the
plaimtiff 1s entitled to relief, pursuant to Fed. R.Civ.P. 12(b}{(6) made applhicable o the
adversary preceeding through Fed R.Bankr.P. 7012. For the following reasons, the Court
denies the Defendant’s Motion to Dismiss.

FACTS

On July 11, 2003, R, Todd Neilson {the “Plaintiff’") filed and scrved the above-
referenced Complaint. Sheri Southern (the “Defendant”} answered the Complaint on August
11, 2003, asserting the following affirmative defenses: (1) ordinary course of business
pursuant to § 547(c)(2) of the Bankmiptey Code, {2) new value purswant 1o § 547(c)(4) of the
Bankruptey Code, and {3) failure 1o state a ¢laim upen which relief may be granted pursuant
to Fed. R.Civ.P. 12(b)(6). On February 9, 2004, Defendant moved this Court te dismiss the
Complaint. Completion of briefing was filed February 26, 2004,

Defendanl seeks an Order dismissing Count One through Count Three of the
Plaintiff’s Complaint, which seeks to avoid preferential and raudulent transfers, on the
grounds that the Complaint fails to state a claim upon which relief may be granted. More
specilically, the Defendant claims that the Plaintifl has merely recited the statute and has not
provided factual mformation regarding {1} the date of the transfers, (2) the number of
{ransfers, {3) what property was transferred, {4} the means of conveyance, {5) the amount of
each individual transfer, and () the alleged antecedent debt on account of which the transfers
were made. In the alternative, the Defenddunt secks an order requiring the Plaintiff to provide

a morg definite statement of its clann pursuant to Fed R.Civ.P. 12(c).



The Plaintiff objects to the Motion to Dismiss on the grounds that (1) the motion is
untimely because the Defendant answered the Complaint, (2) Defendant’s request for a more
defimte statement of the claim is untimely, (3) all facts germane 1o the claim have been stated
as required by Fed R.Civ.P. &, and {(4) the Complaint states a claim upon which relicf may be
granted. In the altemnalive, the Plaintiff seeks an order granting leave to filc an amended
cornplaint.

The Complaint alieges that Webvan acquired HomeGrocer.com, Ing. on Seplember 5,
2000, Pursnant to Webvan and HomeGrocer.com’s Merger Agreement, Webvan agreed to
pay severance benefits to certain employees who were terminated after September 5, 2003,
That after {he acquisition, Sheri Southern, Vice President Technology Operations, remained
empioyed by Webvan. On Oetober 5, 2002, Webvan paid Sheri Southemn a signing bonus in
the amount of $35,000, and an additional $52,500 bonus on December 15, 2000. Sometime
after September 3, 2000, Sheri Southern’s employment was terminated. During the one-year
preference period, July 13, 2000 and July 13, 2001, Wcbhvan paid severance benefits to Sheri
Southern m an amount of $98,437.50. Webvan®s made one or more transiers to Sheri
Suu..them in an aggregate amount not less than $1835,937.50. Count One of the Complaint
seeks to avod the transfers made to Sheri Southern as preferences pursuant lo § 547(b) of the
Bankruptcy Code, Count Two secks to avoid the transfers to Shen Southern as {raudulent
conveyances pursuant to § 548(a)(1)B) ol the Bankruptcy Code, and Count Three seeks to
recever the avoided transiers for the benefit of the debtor pursuant to § 550(a)(1) of the
Bankrupicy Code.

DISCUSSION

A defendant may move to dismiss a complaint on the grounds that the complaint fails

to state a claim upon which rehef may be granted pursuant to the Fed R.Civ.P. 12{b}6) made



applicable by Fed. R.Bankr P. 7012. A motion to dismiss on these grounds is a drastic
remedy, thus, the complaint should not be disrmissed “unless it appears bevond a doubt that
the plaintiff can prove no set of facts in support of his claim which would entitle him io
relief,” Conley v. Gibson, 355 U.S. 41, 45-46 (1957). This defense may be raised at any time
prior to Inal or at trial. In addition, the delendant may choose not to file a motion and may
ra1se the defense in his answer.

In determining whether to grant a motion to dismiss on the grounds that the complaint
fails to state a claim upon which relief may be granted, the Court is required to accept all of
the allegations in the complaint as (rue, and draw all reasonable inferences in the light most
favorable to the plaintiff. See Hechinger Inv. Co. of Delaware Inc., v. MM.G.H. Home
Improvement (In re Hechinger fnv. Co. of Delaware Imc ), 288 B.R. 398, 400 (Bankr. D.Del.
2003).

The Federal Rules of Civil Procedure merely requires a “short and plain statement of
the claim showing that the pleader 15 entitled to relief.” Fed.R.Civ.P. 8(a)(2). Thus, this
Court disagrees with a hesghtened pleading standard set forth in TWA M. v. Marsh USA Inc.,
2004 WL 180421 *1 {Bankr. D Del. January 20, 2004) and Vafley Media, Inv. v. Rorders, Inc.
(fn re Valley Media, Inc.j, 288 BR. 189, 192 (Bankr. D.Del. 2[1()3).1

This Courl must take the facts alleged in the Complaint as true, that the transfers made
to the Defendant, an insider, are transfers to a creditor, on accounl of an antecedent debt (the

Moerger Agreement), while the company was insolvent, within one vear prior to the petition

! In those cases, the court determined that 2 complaint seeking to aveid a wransfer as 3 preference must

nclude: “{a) aa identification of the nature and amount of each antecedent debt and {b) an identification of each
alleged preference wansfer by {1} date, (if) name of debtot/ransieror, (111 name of transferee and {ivi the amount
of the ansfer.” T4 fae, 2004 WL 180421 ot * 3, citing, fn re Valley Media., 288 BR. at 192 {cidntion
eairted). The court held that in 3 preference action “simply quoting the statutory langiape is not sufficient to
survive a tnolion o dismiss.” THA fre, 2004 WL 180421 at * 2; In re Malfev Medig, 288 BR. at 192, In
addition, & parly cannot provide specifics necessary to survive a motion to dismiss in its reply. See THA frc.,
2004 WL 180421 ac* 3. In both cases, the court granted the defendants’ motion 1o dismivs and pranted leave to
plamtiffs to amend their regpective compiaints,



date, and rcecived more than it would have under chapter 7, if the transfer was never made,
and received payment of its debt to the extent provided under the Bankruptcy Code. Thus
pursuant io § 547(b) of the Bankruptcy Code, the Defendant has set forth a claim upon which
telief may be granted.

In addttion, according to the facts alleged in the Complaint, ihe Plaintiff reccived less
than the reasonable equivalent value in exchange for the $185,937.50 transfer to the
Defendant, and that Webvan was insolvent at the time. Pursuant to § 548(a)(1){B)} the
Plaintiff has set forth a claim upon which relief may be granted.

This Court agrees with Judge Bernsiein that (1) the Federal Rules of Bankruptcy
Proccdure does not impose a heightened pleading standard on preference claims, and (2) the
heightened pleading standard could cut off valid claims prematurely. 7n re Randall's Island
Family Golf Centers, Inc., 290 B.R. 55, 65 (Bankr. S.D.N.Y. 2003). Although a debtor
should provide specific information when available, requiring such information at the
pleading stage is a heavy burden given the time constraints for filing prefercnee actions and
the condition of the debtor’s books and records.”

Lastly, the Court finds that the Plaintiff’s reply is procedurally timely.

CONCLUSION

For the reasons set forth above, the Defendant’s Motion to Dismiss is denied. If the

Defendant wishes te proceed by dispositive motion at a later datc, he may do so.

oo/ —C
Charles (. Case, 11
United States B y Judge

- Even inthe TH4 fue. case, Jndge Walsh indicated that the debtor might face difficulty in satisfying the
elements set forth in the fu re Valley Media case, thus the simation would warrant relaxation of the rule and the
debtor would be entitied to pursue these details in discovery, TH.M fre., 2004 WL 180421 *4.
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LNITED STATE BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: )
)] Chapter 11
WEBVAN GROUP, INC., et al., )
)] Casc No. 01-2404 (CGC})
Debtors. }
)
R. TOBD NEILSON, as the Responsible )
Individual/Ihsbursing Agent for WEBVAN )
GROUP, INC,, et al., Reorganized Agent, )
)
Plaintiff, ) Adv. Proc. No. 03-54375 (CGC)
)
v. )
_ }
SHERI 50UTHERN, 1
)
Defendant. ]
)
ORDER

AND NOW, this 4;133; of March, 2004, upon consideration of Defendant Shern
Southem’s Motion te Dismiss (Adv. Docket No. 6} and the opposition thereto, and for the
reasons sct forth in the accompanying Memorandum Decision; it is hereby

ORDERET that Drefenndant’s Motion to Dismiss is DENTED.

Charles (1. Case TT
United Stales Bankruptey



