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WALSH, J.

Before the Court are the objections of HonePlace of
America, Inc., (“HonePlace”) to two admnistrative expense
claims of PHD, Inc., (“PHD"). The first claimin the anount of
$509,867.11 is based on PHD s pre-petition reclamation demand
made to HonmePl ace (the “Reclamation Clain). The second cl ai m
in the amount of $101,836.64 is for post-petition goods and
services provided by PHD (the “Adm nistrative Claini). Thi s
ruling follows a one day evidentiary hearing on October 17, 2002
and post trial briefing. For the reasons set forth bel ow, the
Reclamation Claim will be disallowed and the Adm nistrative
Claim in a stipulated reduced anount, will be allowed w thout
being subject to reduction for purported advertising and
pronoti onal chargebacks.

BACKGROUND

On January 16, 2001 each of the debtors in this case
filed voluntary Chapter 11 petitions (the “Petition Date”).?
HomePl ace operated a chain of retail stores that sold hone

furni shings and accessories. PHD is an entity involved in the

2The Debtors herein are Waccamaw s HonmePl ace, HonePl ace of
America, Inc., HomePlace Managenent, Inc., HonmePl ace Stores,
I nc., and HonePl ace Stores Two, |nc.
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mar keting and distribution of small Kkitchen appliances and
related itenms to department stores and specialty retailers
t hroughout the United States. PHD and HomePl ace had been
engaged in a business relationship for several years prior to
the Petition Date and PHD was the exclusive supplier of the
smal | appliances sold by HomePl ace.

From Novenmber 14, 2000 through Decenber 12, 2000
HonePl ace received $1,203,867.11 worth of goods from PHD.
Recogni zing the financi al difficulty that HomePlace was
experiencing, and believing HomePl ace to be insolvent, PHD sent
HomePl ace a letter on Decenmber 12, 2000 demanding the
reclamation of the goods it had shi pped HonePl ace from Novenber
14, 2000 through Decenber 12, 2000 pursuant to 8§ 2-702 of the
Uni f orm Comrer ci al Code (“UCC’) (the “Reclamati on Demand”). The
letter was received on Decenber 13, 2000 (the “Reclamation
Date”).® The parties agreed that $694,000 worth of the those
goods were received prior to Decenber 3, 2000.4 Thus, the total
val ue of the goods received by HomePl ace from Decenmber 3, 2000

t hrough Decenber 13, 2000 (the “Reclamation Period”) is

3The Debtor admits to being insolvent on the Reclamation
Date for purposes of determning this matter.

“The parties have agreed that while this anount cannot be
part of PHD's Reclamation Claim PHD is entitled to claimthis
anmpunt as part of its general unsecured claim
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$509, 867.11 and the parties stipulated that goods worth that
anount were received by HonmePl ace during that tine period (the
“Recl amati on Goods”). The parties further agreed to reduce that
amount by $4,241.43 for quality variances. Thus, PHD s

Recl amation Claimis for $505, 625. 68.

HonePl ace, however, objects to the Reclamation Claim
with respect to $380,167 worth of goods that it asserts were
sold to its retail custoners during the Reclamation Period.
Specifically, HonmePl ace asserts that when goods arrived at its
stores, they were placed on the sales floor as quickly as
possible. Newly-arrived itens were ideally placed directly on
the shel ves. If there was no room on the shelves, itens were
pl aced on displays constructed in the aisles or at the ends of
each aisle. |If necessary, itens would be placed on “top stock,”
whi ch was essentially storage space above the sal es shel ves, but
inviewof the customer, that extended upwards approxi mately ten
feet and required the assistance of store personnel to retrieve
the itens stored there. The typical HonePl ace store had a very
smal | storage backroom which was wusually wused to store
furniture and other large itenms. Thus, nost stores were unable
to keep itenms of the type supplied by PHD in the backroom

When itens were received by HonmePlace, a stanp was
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pl aced on each item showi ng the week of delivery. When the new
items arrived in the stores, they were placed in front of or on
top of nmerchandi se previously there. Unli ke with perishable
goods in a supermarket there was no need to rotate the goods,
i.e., nmove the goods on the shelves toward the front to be sold
before newly-arriving itens. Theref ore, merchandi se received
during the 50th week of the year, for exanple, would likely be
put on the shelves in front of, and sold before, nerchandise
received during the 49th week of the year.

The Reclamation Goods were not segregated and were
stocked (and sold) in the normal manner. The time during and
after the Reclamation Period was the busiest time of the year
for HomePlace as it was peak Christmas selling tine. Smal |
appliances of the type HonmePlace received from PHD were
“giftable” items and sold very quickly.

After sending its Reclamati on Denmand to HonePl ace, PHD
took no further action with respect to the Reclamati on Goods.
| nstead, it continued to ship nmore goods to HonePl ace, though
after the Reclamation Date the amount of goods in each
subsequent shipnent steadily declined. By the Petition Date, a
strong holiday sales season conbined with the dw ndling
shi pments from PHD |led to inventory being at an all-tine | ow

t hroughout the stores in general and in the small appliance
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sections in particular. In fact, by the Petition Date, the
smal | appliance section of HomePl ace’ s stores had been condensed
and filled with other itens so that the stores did not appear to
be as depleted of nerchandi se as they actually were.

The shi pments of goods from PHD to HonePl ace conti nued
post - petition. Based on invoices dated February 28, 2001
t hrough June 12, 2001 PHD filed its Adm nistrative Cl ai mseeki ng
$101,836.64 for goods sold to and services perfornmed for
HonePl ace. For various reasons, the parties agreed to reduce
the Administrative Claim by $33,5009.29. Thus, t he
Adm nistrative Claim is for $68,327.35. However, HonePl ace
asserts that the remaining balance should be reduced by an
addi ti onal $50,883.40 for clained advertising and pronotiona
char gebacks (the “Advertising Credits”).

The Advertising Credits refer to a cooperative
advertising programoffered between certain manufacturers, PHD
and HonePl ace, which essentially worked in the foll owm ng manner:
t he manufacturers offered PHD, as a credit, either a fixed
amount or a percentage of net sales to fund advertising. That
credit was passed from PHD t o HonePl ace, which would then create
and pl ace the advertisenents and would wi thhold the cost of the
advertising from future invoices paid to PHD. PHD woul d t hen

wi t hhold that amount from its future paynents to the



manuf acturers.

In order to be entitled to those credits, HomePl ace was
required to provide PHD with “proof of performance,” usually in
the form of copies of the advertisenents, that the pronotional
event took place. The historical relationship between PHD and
HomePl ace indicates that the parties were lax with respect to
conplying with the proof of performance requirenent. |t appears
that proof would be submtted with an invoice dated after the
credit was already applied or that no proof would be submtted
at all. It is undisputed that no proof of performance was
supplied in connection wth the Advertising Credits requested
post - petition.

DI SCUSSI ON

|. The Reclamation Claim

Section 546(c) of the Bankruptcy Code® “does not create
a new, independent right to reclamation but nmerely affords the
seller an opportunity, with certainlimtations, to avail itself

of any reclamation right it may have under nonbankruptcy |aw. "6

The Bankruptcy Code, 11 U.S.C. 88 101 et seq., is
herei nafter referred to as “8§ "

6Secti on 546(c) provides:
Except as provided in subsection (d) of this
section, the rights and powers of
a trustee under sections
544(a), 545, 547, and
549 of this title are
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Galey & Lord, Inc. v. Arley Corp. (In re Arlco), 239 B.R 261,

266 (Bankr.S.D.N. Y. 1999). UCC 8§ 2-702, as adopted by the
various states, normally provides the statutory basis for a

seller’s reclamati on demand.” In order to be entitled to recl aim

subj ect to any statutory

or common-law right of a

sel |l er of goods that has

sol d goods to the

debtor, in the ordinary

course of such seller's

busi ness, to reclaim

such goods if the debtor

has received such goods

whi l e insol vent, but--

(1) such a seller my

not reclaimany such

goods unl ess such seller

demands in witing

reclamati on of such

goods- -
(A) before 10 days after receipt of such goods by the
debtor; or
(B) if such 10-day period expires after the
commencenent of the case, before 20 days after
recei pt of such goods by the debtor; and
(2) the court may deny reclamation to a seller with
such a right of reclamation that has made such a
demand only if the court--
(A) grants the claimof such a seller priority as a
claimof a kind specified in section 503(b) of this
title; or
(B) secures such claimby a |ien.

’§ 2-702, entitled “Seller's Renmedi es on Discovery of
Buyer's I nsol vency,” provides in relevant part:

(2) Where the seller discovers that the buyer has

recei ved goods on credit while insolvent he nmay

reclaimthe goods upon demand made within ten days

after the receipt, but if m srepresentation of

sol vency has been nade to the particular seller in

writing within three nonths before delivery the ten



goods, a seller bears the burden of proof to establish:

(1) that it has a statutory or common-law right to
reclaimthe goods; (2) that the goods were sold in the
ordi nary course of the seller's business; (3) that the
debtor was insolvent at the tinme the goods were
received; and (4) that it nade a witten demand for
reclamation within the statutory tinme limt after the
debt or received the goods.

In re Victory Markets Inc., 212 B.R 738, 741 (Bankr.N.D.N.Y.

1997) .
Here, there is no question that PHD had reclamation rights. The
gquestion is how nmuch, if anything, those reclamation rights are
wor t h.

In seeking to value its Reclamation Claim PHD has
continually focused on the Recl amati on Demand date, Decenmber 13,
2000, as the appropriate date for determ ning what goods
HomePl ace still had on hand. In ny view, that is incorrect.
| nstead, the focus should be on the Petition Date.

The focus of 8 546(c) is on the petition date. In this

case an order was entered on that date establishing a procedure

day limtation does not apply. Except as provided in
this subsection the seller my not base a right to
recl ai m goods on the buyer's fraudul ent or innocent
nm srepresentation of solvency or of intent to pay.

(3) The seller's right to reclaimunder subsection
(2) is subject to the rights of a buyer in ordinary
course or other good faith purchaser under this
Article (Section 2-403). Successful reclamtion of
goods excludes all other renedies with respect to

t hem
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for the treatnment of reclamation clains (Doc. # 24), which
relieved HomePl ace of any obligation under the UCC to surrender
goods to PHD (and other sellers of goods). In lieu of such
surrender, each seller was given an adm ni strative expense cl ai m
in an anount equal to the value of the goods it would have been
entitled to take possessi on of but for the Chapter 11 petition.
Obvi ously, with the filing of the petition, the automatic stay

of 8 362(a) barred any seller fromtaking any possessory acti on.

Section 546(c) provides that the trustee’ s rights (or
those of a debtor in possession) are subject to a seller’s
reclamation rights. A trustee’'s rights clearly do not exist
until the filing of the chapter petition. The petition date is
the date that determnes what rights of possession the
reclaimng seller has. Areclaimng seller’s right to repossess
is, of course, limted to the goods still in the buyer’s
possessi on.

Furthernore, 8 546(c)(2) allows the court to deny
repossession in favor of granting the seller an adm nistrative
expense cl ai munder 8 503(b). A 8 503(b) adm nistrative expense
claimcan only be for a benefit to the estate, which estate does
not exist prior to the filing of the chapter petition.

Regardl ess of what sales of the Reclamation Goods took place
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bet ween Decenber 3, 2000 and Decenber 13, 2000 the trial record
shows that very substantial sales took place up through the
January 16, 2001 Petition Date.

This case differs fromthe usual case in which 8§ 546(c)
is inplicated. Normally, reclamtion demands are nade around
the date of the filing of the chapter petition. Here, however,
PHD was aware of HonmePlace’s insolvency and savvy enough to
issue its reclamati on demand over one nonth prior to the chapter
petition being filed. However, as noted above, after making its
Recl amati on Demand PHD i nexplicably took no action to protect or
enforce its rights with respect to the Reclamati on Goods.

The situation here is quite simlar tothe case of Tate

Cheese Conpany, Inc. v. Crofton & Sons, Inc. (In re Tate Cheese

Conmpany), 139 B.R 567 (Bankr.M D. Fla. 1992). 1In that case, on
Septenber 11, 1990 Tate Cheese Conpany, Inc. (“Tate”) delivered
$10, 925. 65 worth of cheese to Crofton & Sons, Inc. (“Crofton”).
See id. at 567. Crofton was insolvent at that tinme and a
reclamati on demand was nade on September 20, 1990. See id. at
568. On February 6, 1991 Crofton filed a voluntary Chapter 11
petition. See id. Li ke here, after issuing its reclamtion
demand, Tate took no action with respect to the goods it sought
toreclaimprior to the filing of the bankruptcy petition. See

id. at 569. Though it was undi sputed that Crofton had sold the
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cheese in the ordinary course of business by the date the
petition was filed, Tate nevertheless filed a clai mpursuant to
8 b546(c) seeking either paynent of the $10,925.65 as an
adm ni strative expense or the creation of lien in that anount.
See id. at 568.

Tate contended it had satisfied the requirenents of §
546(c) as it had a statutory right to reclaim the cheese
Crofton was insolvent when it received the cheese, a tinely
witten reclamtion demand was nade, and Crofton possessed at
least a portion of the cheese when it received Tate's
reclamati on demand. See id. Unfortunately for Tate, however,
the court was “not at all synpathetic to Tate's argunment.” 1d.
As is true here, “[t]he facts of this case illustrate Tate sl ept
on whatever rights of reclamation it m ght have had.” 1d. at
569.

That is true because reclamation “is not a self-
executing renmedy.” |d. Addressing the issue of reclamation, a
| eadi ng treati se has noted:

The seller's right under UCC § 2-702 to reclaimthe
goods nerely gives the right to make a claimto the
goods. It does not give any right of repossession
even though the goods could be repossessed by self-
help without a breach of the peace. The right of

reclamati on has none of the attributes of the right to
repossess given to a secured creditor by UCC § 9-503.

4A Anderson on the Uniform Commercial Code 8§ 2-702:42 (3d ed.).



13

Stated further, “[r]epossession is distinct from and unrel ated
to the reclamation of the goods.” 1d. at 8 2-702:43. In the
Recl amati on Demand PHD sinmply requested: “HonePl ace should ship
t hese goods to PHD.” HonePl ace did not respond to that request.

It was then incunbent on PHD to exercise self help or seek

judicial intervention. It did neither
In Tate, “although Tate fulfilled the technical
requi rements of 8 546(c) . . . Tate failed to diligently assert

its right of reclamation and, consequently, has |ost that
right.” Tate, 139 B.R at 569. As a result of its failure to
act, Tate “lost whatever reclamtion rights it m ght have had
t hrough lack of diligence in asserting those rights.” 1d. at
570. “Moreover, since under this ruling Tate does not have a
right of reclamation, Tate is not entitled to an adm nistrative
expense in the anmpunt of $10, 925.65 pursuant to Section 503(b)
or creation of a lien for the $10,925.65 pursuant to Section
546(c) of the Bankruptcy Code.” 1d.

Though the period of time that elapsed between the
Recl amati on Demand and the Petition Date was not as |long as the
demand- petition date period in Tate, the principle set forth in
that case is applicable here as PHD took no action to protect
its reclamation rights during the Christnmas selling season, when

there was a rapid turnover of inventory and the Reclamation
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Goods were rapidly noving off HomePl ace’s shel ves. PHD produced
no evi dence as to HonePl ace’ s possessi on of Recl amati on Goods on
the Petition Date. Absent evidence of the anount of reclamation
goods in a debtor’s possession at the petition date there is no
way to neasure the benefit to the estate which would warrant a
8§ 503(b) admnistrative expense claim in |ieu of granting
possessi on.

PHD failed to avail itself of the repossession renmedy
by the Petition Date. |If the petition were never filed in this
case and PHD had sought judicial relief on January 16, 2001, its
ri ght of repossession would still have been [imted to the goods
remai ni ng i n possession of HonePlace on that date. As stated
above, the evidence shows that the inventory in the HomePl ace
stores was at an all-time low by the Petition Date, with the
smal | appliance section anong the nost depleted, and, nost
inportantly, PHD offered no evidence as to what, if any,
Recl amati on Goods were i n HonePl ace’ s possession on the Petition
Dat e.

Wth the filing of a chapter petition, PHD was
automatically limted to seeking relief fromthe stay to take
possessi on of the Recl amati on Goods. Section 546(c) operates to
permt the court to deny that relief and, as an alternative,

grant an adm nistrative expense claimin an anmount equal to the
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val ue of the goods that could have otherw se been repossessed.
The seller bears the burden of establishing the value of its
rights to be protected by an adm nistrative expense claim See

| n re Video Ki_ ng of I1linois, 100 B. R 1008, 1016

(Bankr.N.D. 1l1. 1989). PHD has not net that burden and is
therefore not entitled to an admnistrative expense claim
pursuant to 8§ 546(c).

1. The Adm nistrative Claim

It i s undi sputed that HonePl ace never provided PHD with
proof of performance of pronotional events that occurred post-
petition. It is also true that PHD was very |lax with respect to
requiring HomePlace to conply with the proof of performance
requi renments. However, HonePl ace is not entitled to receive the
Advertising Credits w thout providing proof of perfornmance.
Though PHD frequently chose to waive that requirenent, it did
not permanently waive its right to require proofs of performance
to be submtted. Rat her than rely on PHD s admttedly |ax
attitude while it believed HonePl ace was a financially strong
entity, HonmePlace should have strictly conmplied with all
requi renents once it knew that its requests for rei mbursenent
m ght be subject to nore scrutiny while in a Chapter 11
proceedi ng. HonePl ace has not shown that it is entitled to the

Advertising Credits and its attenpt to reduce PHD s
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Adm ni strative Claimby those ampbunts nust be deni ed.
CONCLUSI ON
For the reasons stated above, PHD s Recl amation Cl aim
i s disall owed. PHD's Adm nistrative Claimis allowed in the
anmopunt of $68, 327. 35 wi t hout being subject to reduction for the

Advertising Credits.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
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) (Jointly Adm nistered)
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ORDER

For the reasons stated in the Court’s Menorandum
Opinion of this date, PHD, 1Inc.’s reclamation claim is
DI SALLOWED and its adm nistrative expense claimis ALLOWED in

t he ampunt of $68, 327. 35.

Peter J. Wl sh
United States Bankruptcy Judge

Dat ed: August 11, 2003
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