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IN THE UNITED STATES BANKRUFTCY COURT
FOR DISTRICT OF DELAWARE

IN RE:

Amerjcan Pad & Peper Company
Debtor{s)

Steven (3, Smgﬁ, Trastes
Plomtifl

v,

Franklin Boxboard Ca., akfa

Franklin Boxboatd Coarporation and
Bennington Paparboard Company,

Divisivnz of the Newark Grong, Tng.

Defendants

TBankroptcy Nos, 00-66 through 00-68 and
00-70 through 00-12 (PJW)

Chapter 7

Adwversary No. 02-5727 (TKF)
Jiled 9423402
Motion for Judgment on the Pleadings

k) s 014

Steven . Singer, Trustee
Flaintitt

W,

Naticnwide Papers Incorpararcd
Defendant

Adversary No. (2-6655 (TKF)
filed 1171402
Motion for Summary Judgment

Steven G, Sloger, Trustes
Plainti

V.

W & I Machinery Co., [ne.
Drafendany

Adversary No, 02-6246 (JKF)
Jiled 10:3 102
Motlon to Dismiss

MEMORANDUM OPINION'

In each of the above-captioned adversaries the chapter 7 Trustee fled complaints

"The gourt’s jurisdiction was not at issue. This Memorandum Opinion constintes cur
findings of fact and conclusions of law.,
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secking to avoid transfors under §347 and §549. The Defendants’ dispositive motions and
bricfs as well a5 the Trastee’s brlefs in all three adversaries address enly the statute of
limitations under §546. None of them address the statucs of limitations under §542. With
respect to the counts under §547 we find that the statute of limitations expired before the

adversary actions were fTled. The outcome with respect to the allegations in the complaint

under §3549 reqnire a differant analysis.

The outcorne depends on whether the appointment of the interim trustee uader 11
U.5.C. §701 commences the mmning of the limitations period stated in §546(2)(1)(B).
Section 701 provides, in pertinend pari:

(a)(1} Promptly afer the order for reliefunder this
chapter, the United States trustee shall appoint one disinterested
PErsOn .. 1o Serve a5 iokerin trustee in the cass....
{b) The gervice of an intsrim trustee .., terminates when :
a trustee elected or designated under §702° .., qualifies ..., |
{c) An interim trustec serving under this section is a :
trusiee in a case under thia title,

Bection 546 provides, in pertiven] pat:

{a) An action ar proceeding under section 544, 543,
547, 548, or 553, may net be commenced after the earBer of -
(1) the leter of —

{(A) 2 yoars after the entey of the ovder for relief; or
(B} 1 year after the appointment or election of the first

trustee under section 702, 1104, 1163, 1202, or 1302 ... if such
eleation ogcure befare the expiration of the period specified in
subparagraph (A) ...

On January 14, 2000, an order for relicf wes eniered following the filing af an

*Section 702 is cuptioned "Election of trustee!' and provides that [ a trustee is not
elected the interim truslee shall serve aa the trustee.
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involuntary chapter 11 perition on January 10, 2000, On Nevember 21, 2001, the creditors”
committee filed & motion to convert to chapler 7. The motion was granted by order dated
December 21, 2001. By the terms of the order the conversion would be efflective on Japmary
3, 2002, A trustes, Jeoffrey Burich, was appointed as chapter 7 rustee on January 3, 2001,
within 1wo years of the entry of the order for relicf. At the meeting of creditors pursyant to
§34], creditors requeated the election of 2 permamenl tusiee pursuent to 5702, * Stoven
Singer was elected on or abaut February 13, 2002, the date set for the chapier 7 §341
meeting.® This date was more than two years after the date of the entry of the order for reliaf.
The complaints were all filed in Scptomber, October and November of 2002, All of the
defendants assert that the actions agsinst them arc barred by the two-year time limit set forth
in §546(a). The defendants fited motions as stated in the capizicn ahove, Defendants'

motions will be granted with vespect 1o the §547 aspects of the Trustee's complaints s all of

The creditors’ meeting was scheduled for February 13, 2002, see Dit. No. 1477, but
the docket does not reflect that it was held that day, A later docket eniry dated February 8,
2002, states that the eniry was in exror. Docket entries made in May, 2002, state that the §341
meeting was concliwded on May 22, 2002, See Dkt Wos, 1558, 1574, 1575, 1576, and 1577, L

*On February 26, 2002, the U.S, Trustee filed a Report of Election of Trusles. See -
Dkt. Ne. 1502, On November 1, 2002, the 115, Trastes filed a Notice to Elected literim
Trustee/Trustee of Selaction in an Asset Cese. Dkt. No. 1646, Tha notict is dated June 19,
2002,

*The docket does not reflect when Mr, Singer quatified ae trustee. The Nolice lo
Elected Interin: Trustes/Trustee of Selection in an Asset Case dated June 19, 2002, was
docketed Movember 1, 2002. Section 322{a) provides that a trugtee qualifies il the irostee
files a hand helore [ve days afler being chosen or elected. Mr. Sinper was chosen on or about
February 13, 2002. However, Mr. Singer’s hond is dated March 11, 2002, and was filed with
the Clerk on March 22, 2002, well beyond the four day period provided in §322(a). Dkt, Ne.
1517. A Bomd Rider increasing the amount of the bond was filed on February 26, 2003, Dkt
No. 1818, another Bond Rider further increasing the bond was dated and filed on April 28,
2003, Dkt. No., 1831,
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the complaints were filed bevond the maximum time period under §546.

In 1594 §546(a) was revised. Prior to 1994 §546(a) provided that the deadlive to file
certain actions was "{1) two years after the appointmment of 4 trustce under section 702, 1104,
1163, 1302, or 1202 of this title; or {2} the time (he case is closed or dismiszad”. Under the
pre- 1994 version the minerity view held that appointment of an interim trustee triggered the
rurming of the statute of limitations. The appointment of an interim trustee under §701 did
not trigger the running of the statuts of limitations, The election of a trustee under §702 had
that effect.

The pre-1994 majority view held that sppointtoent of an nterim trustea did not
vommence the running of the stetute of Himilations because a permanent trustee was not
appointed under §702. The statue of lirnitations did not begin to run uutil the trustes qualified
under §702. Inasmuch g5 an mterim frustee iz apaointed under §701, the statute did not begin
1o tom.

In fri re Ambulatory Medical & Surgical Health Care, Inc., 187 BR. 888

{Banky, W.D.Fa. 1995} (he pre-1994 version of 546 applied and the cowrt said;

We agree with the majority view that the two-yesr timea period
for bringing an action musuant to $§544, 547, or 548 of the
Code does nol begin {o run with the appoiniment of a chapter 7
trusteo who is appointed on i inleriin basgis pursuant to 11
U.E.C, §701 and whe then is replaced by a permanent tristee
appointed prrsumt to 11 T.8.C. §702 ... while the interim
trustee who is appointed pursuant to §70] remaing in office
when there is & dispute whigh results in the elaction of enother
truutee purguant to 11 U.S.C. §702. It begine to -un in such
situations only when (he bankruptcy cowrt issues an order
resolving the dispute hy either confinming or rejecting the
election of the successor trustee.
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187 B.R. at 894, Although the cowrt appesred to qualify its conclusion by reference to tho
diapute that resulied in (he election of # trustes, other [anguage in the opinion indicates that
the plain language of pre-1994 §540(a) meant that the statute of Iimitations did not begin 1o
run until the intenim tustee appointed under §701 was replaced by an elected trustee under
§702. The court also nated that §5456{a) had been amended in 1984 and if that amended
versian applied to the case befors it all causes of action stated in the complaint would be
barred as untimely. Barlict, howaver, in fr re Cheguiers, Ltd., S0 B.R. 177, 178

(Bankr.'W ID.Pa. 1986€), the court held that the two-year statato of limitations began to run
from the date of the §341 meeting and that the appointment of 3 successer truatee did nat
extend the timo peciod.

A fivst look at the stainte as it exisis post-1994 would suggest shat an interim trustee,
uppointad under §701, doey not satisfy subscction (B) of §546(2)(1} becauss that subscction
spocifically addresses o trustee appointed under §702 and provides that “[t}he services of an
intenim trustee ... terminates when a tstes elected or designated under section 702 ..
qualifies .." Section T02(d) provides that if a trustee is not elected "then the inrerim trastee
shall serve as trusies in the cage.”

I 1999, although bound by the pre-1994 version of §344, a district court in New York
faced a similar isswe. InZn re Fremk Santora Egquipment Corp., 231 B.R. 486 (ED.N.Y.
1999), the court had to determine if, aftcr conversion form, chapier 11 to chapter 7, an
adversary proceading filed mare than two vears after the appeiotnent of an interim trustee but
leas than two years after the appointment of the permanent trustee was barred by §546(a). The

court breld that appointment of the permanent truslee governed because §546(a)(1 HB) raferrad

& 14
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ouly to §702, not §701. In re Conco Building Supplies, fne, 102 BR. 190 (9" Cir. BAP
198%), held that §346(a) thne perlod did not bagin to 1un until 2 permanent trusies was elected
or qualified.

None of these pases controls the issue before us inasmuch as §546(a) was sigatficanlly
armended in 1994, Subssction {){13(B) refers ta "1 ycar after the appointment or eleclion of
the first trustee under section 702 ... if such ... claction goenrs bﬂﬁ:ﬁl:ﬂ the expiration of the
period specified in subpatagraph (A)", i e, "2 years after the entry of the order for refief™. In
this case the §702 eleciod trustee was rot elected until mors than two years after the dato of
the entry of the order for relief, Althovgh the "first trustec" was appointed within the two year
period, that period expired before Mr. Singer was clected. The onder for relief was sntered on
Tanmary 14, 2000, conversion was effective on January 3, 2002, at which time the first trustcc
wag sppoinied. The §341 meating and the date of glection of the permanent trustee was
February 13, 2002, The slestion was not within the two year time frame of§546(a)(1)(A). By
ihe terms of subsection (B) the additionsl one year 1o file the actions could not commenes.
Therefore, these actions are barred by the statute of limitations of §346(z).

Stafn
Section 548 hay its own statute of imitationa . Section 349(d) provides:
An action or proceeding under this section may not be
comtnenced after the earlier of —
(1] *wo yeurs after the date of the transfer sought lo be

avoided; or
(2) thetime the case is glosed or dimmissed.

Frauklin Boxboard Co.. Adversarv No, 02-5727

All of the transfers but one alleged in the complaint and the amended complaint

{]
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oceurred prepetiton. The only lransfer arguably at issng in this rattey is one mede an January
10, 2000, in the amount of $21,288.81, The involuntary petition was filed the same date.
Section 549b) provides:

Tn an involmtary case, the bustes may not avoid | a transfer

made after the comrsmesment of szch case but hefore the order

for relief 1o (he exlent any vatue .. not including satisfaction or

geenring of 8 debt that arose before the commencernent of the

case, ig given afler the commencement of the case in exchange

for such transfer, notwithstanding any notiee ar knowledge of

the case that the tranaferes hos.
I the matter before us the amended complaint provides no facts and neither the Defendant’s
answor nor ite motion for fudgmeat on the pleadings or the accompanying brief shed any light.
Therefore, Count TT of the eomplaint with reapect to 5549 will be set for a status and preiral

conferenoe.
Nationwide Papers Icorporated, Adversary No. 02-6655

Nene of the transfers alleged in the complaint were made postpetiion, The last
wansfer cited in the complaint was nide Jenuary 8, 2000, two daye befors the mvoluntary
petition was filed, The complaint will he dismissed with respect to the §549 count a8 well.
W & D Marchinery Co., Inc., Adversary No. 02-6244

None of the transfers alleged in the complaint were made postpetition. The last
tranefer cited in the complaint was made January 8, 2000, two days before the inveluntary
petition was filed. The complaint will be dismissed with respect to the §549 count as well,

Appropriate orders will be entered.

DATE; ' %ﬁlé& 7 %M

: - iy
2E 2o Judith K. Fitzgerald
Dot 24, United States Banlaupicy Judge

[ ——r——— = A
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IN THE UNITED STATES BANKRUPTCY COURT

FOR DISTRICT OF DELAWARE
INRE:
American Ped & Paper Company Bankruptey Nos. 00-66 through 00-68 and
00-70 throngh (0-72 (PTW)
Debtor(s)
Chapier 7
Steven G, Singer, Toustee
Plaintiff
V. Adversary No. (2-5727 (JEF)
Jiled 9/23/62
Franklin Boxboard Co., a/l/a Motion for Judgment on the Pleadings
Franklin Boxboard Corporation and
Eenningion Paperboard Company,
Divisions of tha Newark Group, Ing,
Defendants
JUDGMENT ORDERE
AND NOW, this__ & dayof __ (D o F" , 2003, for the reasons set

forth in 1he foregoing Memorandum Cpinion, it is ORDERED, ADJURMGED and
DECREED that the motion for judgment i the pleadings with reepect to the 8547 count is
GRANTED and judgment is entered for Franklin Boxbeard Co.

It is FURTHER ORDERED that, with respect to Count IT concerning the §54% a
slatus avd pretrial conference is scheduled for January 28, 2004, nt 8:45 a.m. in the United
Btutcs Bankryptcy Court for the District of Delawere, 824 Market Streat, Wilmington,
Delaware,

1t is FURTHER ORDERED tha before the staties and protrial eonference counsel for

the parties shall meet and confer and shall make 5 good faith effort to settle the issnes
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remaining i thiv adversary.

C?/K%W
Judfth K. Firzgetald
United States Bankmuptcy Judge

ee:  Robeort W. Pedige, Baquire
Robert W. Mellard, Esquire
‘Cooch and Taylor
824 Market Street, Suite 1000
Wilmaigion, DE 19899

Jetfeey B Schleef, Eaquire
Christopher Pape Simon, Eaguire
The Bayard Firm

222 Dalaware Avenns, Suite 900
Wilmington, DE 19599

Deborah &. Holzmen, Esquire
Lawepstein Sandler, P.C.

63 Dwvingaton Avenue
Roseland, NT 07068

UTnited Stetes Troatea
844 King Stroct

Suite 2313
Wilmington, DE 19801




