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WALSH, J.

Before the Court are two notions of Loewen G oup
International, Inc., et al. (“Debtors”). The first is the Verified
Motion of Debtors and Debtors-1n-Possession for an Order Reducing
Certain Clainms Asserted or Schedul ed in Respect of Prom ssory Note
or other Long-Term Cbligations (“Prom ssory Note Motion”) (Doc. #
6006).' The second is the Verified Mtion of Debtors and Debtors-
| n- Possession for an Order (A) Reducing Certain Cains that Assert
Liabilities in Excess of the Amunts Omed and (B) Fixing the
Amounts of Certain Clains that Assert Unliquidated Liabilities
(Omi bus Objection No. 19) (“Excess Anmounts WMdtion”) (Doc. #
5139).2 These notions constitute Debtors objections to certain
proofs of claim and scheduled clainms (“Clainms”) that have been
asserted or scheduled in respect to Debtors’ obligations under

either long-term non-interest bearing, unsecured prom ssory notes

'On March 15, 2001, the Court entered a default order (Doc. # 6644)
granting the relief requested in the Prom ssory Note Mdtion with
respect to claimants that did not oppose the notion. Therefore the
notion is now before the Court solely with respect to the clains
asserted by Craig D. Johnson, Roy Martin, Thonas and Leslie Harney,

O Wendell Burroughs, Tecon Corporation (“Tecon”), Trousdale
Nort hwest, Inc. (“Trousdale”), and Mchael L. Bigler, Robert E
Evans, Steven E. Woddell, Janmes E. DeVol and John F. DeVol

(collectively, the “Takoma C ai mants”).

20n Cctober 26, 2000, a default order granting the relief requested
in the Excess Anmounts Motion was entered with respect to claimants
t hat di d not oppose the notion. See Order (Doc. # 5560). Therefore,
t he Excess Anpbunts Modtion is before the Court solely with respect
to clains asserted by The People’ s Bank (“People’s Bank” and
collectively with the cl ai mants opposi hg Debtors’ Promn ssory Note
Motion, “Claimnts”).
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or agreenents evidencing long-term non-interest bearing, unsecured
debt obligations (in either case, “Prom ssory Notes”).® Each daim
has been asserted or schedul ed i n an anount equal to the aggregate
nom nal anount of all outstandi ng paynents due under the applicable
Promi ssory Note as of the date Debtors filed for bankruptcy
(“Petition Date”). Some of the Cains also include anounts for
post-petition interest, late fees, attorneys’ fees and other
charges (“Post-Petition Interest, Fees and Charges”).* Debtors
seek entry of an order pursuant to 11 U S.C. § 502(b)® (a) reducing
the Cainms to present value as of the Petition Date by application
of a 9% per annumdi scount rate; and (b) reducing certain C ains by
the amount of any Post-Petition Interest, Fees and/or Charges
included therein. For the reasons discussed below, I wll grant
both notions. However, in light of the fact that dainmants
reserved their right to object to the application of a 9%di scount
factor at the February 5, 2001 hearing on this matter (Tr. of Hr'g
(Doc. # 6496) at 36-37), the proper discount factor to be applied

to calculate the present values of the Clains will be reserved for

®The Clains are listed in Exhibits A to Debtors’ notions.

* Al though non-interest bearing, sone of the Promissory Notes
provide for the accrual of interest and late fees in the event
Debtors fail to pay any install nent when due. They al so provi de for
t he paynent of reasonabl e attorneys’ fees and/or costs incurred by
Claimants in connection with their efforts to collect the anmounts
owed t hereunder.

®11 U.S.C. 88 101 et seq. is hereinafter referred to as “8§



| ater determ nation, absent an agreed upon figure.
BACKGROUND

Loewen Goup International, Inc. (“LA1”), a Delaware
corporation, is a wholly-owned subsidiary of The Loewen G oup Inc.
(“TLA "), a corporation forned under the | aws of British Col unbi a.
LAl is the holding conpany for TLA’'s United States operations. On
June 1, 1999, LAIl, TLE and 829 of their direct and indirect
subsidiaries and affiliates (collectively, “Debtors”) filed
voluntary petitions for relief under chapter 11 of the Bankruptcy
Code.® That same date, TLA and certain of Debtors’ Canadian
affiliates al so commenced i nsol vency proceedi ngs under the Canadi an
Conpani es’ Creditors Arrangenment Act. Debtors’ chapter 11 cases
wer e consol i dated for procedural purposes and adm ni stered jointly.
On Decenber 5, 2001, Debtors’ Fourth Amended Joint Plan of
Reor gani zation (“Plan”)was confirned (Doc. # 8671).°

Debt ors’ busi ness operations primarily consist of funeral
homes, ceneteries and i nsurance conpanies. Fromthe tine of their
i ncorporation in 1985 until late 1998, LGl and TLGA devel oped and

mai nt ai ned a business growh strategy centered on the acquisition

® Five other Debtors filed for chapter 11 relief subsequent to June
1, 1999.

" Nineteen of the Debtors were not included under the Plan due to
unresolved litigation that remained pending at the tinme the Plan
was filed. Four additional Debtors were not included because they
had no inpaired class voting to accept the Plan. See 11 U S.C. §
1129(a) (10).
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and consolidation of independently owned and operated funeral
homes, ceneteries and related businesses. Many of Debtors’
acqui sitions were funded by debt that was either issued to the
seller of a business, borrowed from financial institutions, or
rai sed on public debt markets. Mst of the Clainms to which Debtors
obj ect have been asserted or scheduled in respect to Prom ssory
Not es arising out of such acquisitions. These are as foll ows:

. Craig D. Johnson asserts a Caim in the anount of
$125,000 in respect to LA I’'s obligation under a Prom ssory Note
executed on March 20, 1997 in connection to LAI’s purchase of a
cenmetery fromM. Johnson and his nother. (Johnson Objection (Doc.
# 6313) {1 1.) The Prom ssory Note requires LG I to pay the anount
of $125,000, without interest, in five equal annual installnents of
$25, 000 commenci ng on March 20, 2002. (ld., Ex. A at 2, 5.)

. O Wendell Burroughs asserts a Claimin the anmount of
$206,666.46 in respect to a Promi ssory Note executed by LGI
subsi di ary Huff- Cook Funeral Home, Inc. on or about January 4, 1993
in connection with its purchase of M. Burroughs business.
(Burroughs’ Objection (Doc. # 6311) Y 1-2.) The Prom ssory Note
requires Huff-Cook to pay M. Burroughs $463,332.87 in 139 equal
nonthly installnments of $3,333.33, wthout interest, to be
conpleted by July 4, 2004. (ld., Ex. A)

. Thomas and Leslie Harney assert a Claimin the anount of

$540,000 in respect of a Promissory Note executed by LAl in
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connection with its purchase of Parks Devel opnment Conpany, Inc.
(“Parks”). (Harney Objection (Doc. # 6312) 71 1, 3.) Pursuant to
a share purchase agreenent, the Harneys sold all of the stock in
Parks to LAl in exchange for a Prom ssory Note in the principal
amount of $810, 000. 00, payable, wi thout interest, in nine annual
instal |l ments of $90,000.00. (ld., Ex. A at 1.) LAl nade three
such paynents prior to the Petition Date. (l1d. at  3.)

. The Takoma Clainmants assert Cains in the anount of
$160,000 in respect to a Pronmissory Note executed by LAl in
connection with its August 13, 1996 purchase of Takoma Funer al
Horme, Inc. (“Takoma”). (Takoma Opposition (Doc. # 6655) 1 2, 4.)
In connection with the purchase, LAl paid $975, 000 of which
$750, 000 was paid in cash at closing, a portion was set aside as a
hold back, and the renmaining $200,000 rerained payable in
accordance with a Prom ssory Note executed in favor of the Takoma
Claimants, to be paid in ten equal annual installnents of $20, 000
wi thout interest. (l1d. at {9 3-4) As of the Petition Date, $160, 000
remai ned outstanding on the note. (ld. at § 4.)

. Tecon and Trousdal e each assert two Clains in the anount
of $1, 650, 000. 00. (Tecon/ Trousdal e Resp. (Doc. # 6314) Y 5-6.) Two
of the Clains are in respect to Prom ssory Notes executed by LG I
on June 20, 1996 in connection with its purchase of Associated
Menorial Goup, Ltd. The other two are asserted in respect to

guaranty agreenents executed by TLA in connection with the sane
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purchase. (1d.) Under the terns of the Promi ssory Notes, LA I was
required to pay Tecon and Trousdal e five equal consecutive annual
i nstall ments of $550,000.00 each, without interest, beginning on
June 20, 1997. (ld. at ¥ 4.) Two such paynents were made prior to
the Petition Date.?®

The C ains asserted by Peopl e’ s Bank have been asserted
In respect to a Promssory Note executed by certain Debtors in
connection with the settlenment of a $500 mllion judgnment entered
against them in 1995. (Bank’s Br. (Doc. # 6647) at 1.) Thi s
judgnent resulted from a |awsuit brought against Debtors LG,
Ri emann Hol di ngs, Inc. (“R emann”’), Wight & Ferguson Funeral Hone
(“W&F”), and TLA (collectively, “Debtor Defendants”) by Jerem ah
O Keefe Sr. and others (“Plaintiffs”) for fraud, breach of
contract, violations of antitrust |aws and ot her w ongful conduct
in connection with the purchase and sale of certain businesses.
(1d.) Wiile the judgnent was on appeal, Debtor Defendants entered
into an agreenment (“Settlenent Agreenent”) wth Plaintiffs to
settle the lawsuit for $50 million in cash, $45 mllion worth of
stock, and the execution of a non-interest bearing proni ssory note
(“Note”) in Plaintiffs’ favor in the principal amunt of $80
mllion. (1d. at 2; Settlenent Agreenent at Y 5, 12.) In addition,

Debtor TLGE executed a guaranty (“Guaranty”) of the Note.

8The Record does not disclose the anmobunt and nature of the C ains
asserted by Roy Martin. (Martin Joinder (Doc. # 6361).)
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(Settlenent Agreenment at  12.) In 1997, Plaintiffs successfully
brought an action to partition the Note and Guaranty with respect
to the amounts due between thenselves and their counsel. (Bank’'s
Br. (Doc. # 6647) at 2.) Subsequently, on June 24, 1997, Debtor
Def endant s executed a second Prom ssory Note (" Replacenent Note”)
and guaranty (“Repl acenent Guaranty”) in the anount of $34, 200, 000
in favor of Plaintiffs’ counsel and/or their successors in interest
(collectively, “Payees”).® (ld.) The Replacenment Note and
Repl acenent CGuaranty provide the basis for the Cains asserted by
Peopl e’ s Bank. (Id.) The Replacenent Note requires Debtor
Def endants to nake twenty annual paynents of $1.8 nillion to
Peopl e’ s Bank, as escrow agent for the Payees, on February 1 of
each year. (ld. at 3.) Prior to the Petition, only two such
paynments were nmade. (1d.)
The current dispute between Debtors and all dainmants
concerns the disagreenment as to Debtors’ remaining obligations
under C aimants’ respective Prom ssory Notes. Debtors argue that

the plain |anguage of 8§ 502(b)!® requires that the Cains be

°® The Payees include Mchael F. Cavanaugh, Diane Cavanaugh as
assi gnee of Mchael F. Cavanaugh, WIllie E. Gray and the law firm
of Gary, WIlianms, Parenti, Finney, Lewis & MManus, M chael S

Allred, John 1. Donaldson, Allred & Donaldson and Halbert E.

Docki ns, Jr.

0 Section 502(b) provides, in pertinent part:

(b) Except as provided in subsections (e)(2), (f), (g), (h) and
(1) of this section, if such objectionto a claimis nade, the
court, after notice and a hearing, shall determ ne the anmount
of such claimas of the date of the filing of the petition,
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di scounted to a present value as of the Petition Date (Debtors’ Br.
(Doc. # 6503) at 3) and reduced by the anobunt of any Post-Petition
Interest, Fees and Charges i ncluded therein (Prom ssory Note Modtion
(Doc. # 6006) at 7). daimants argue that the C ains should be
allowed in the full anmount asserted. (Burroughs’ Objection (Doc. #
6311) 1T 3-6; Harney Objection (Doc. # 6312) 9171 4-6; Johnson
oj ection (Doc. # 6313) 19 3-4; Tecon/ Trousdal e Resp. (Doc. # 6314)
19 9-13; Bank’s Br. (Doc. # 6647) at 1; Takoma Opposition (Doc. #
6655) at 1.)*

The relevant facts are not in dispute. Therefore, the
only issue before the Court is the proper amount of Clains to be
al | owed under § 502(b). This issue turns on a determ nation of (i)
whet her the C ainms shoul d be di scounted to present val ue as of the
Petition Date, and (ii) whether the O ainms should be reduced by the

anount of any Post-Petition Interest, Fees and Charges included

and shall allow such claimin lawful currency of the United
States in such anount, except to the extent that...

' The OFficial Committee of Unsecured Creditors (the “Conmittee”)
has fil ed a nenorandum supporting Debtors’ notions and reiterating
Debtors’ argunments as to why the Cdains should be discounted to
present value as of the Petition Date. (Commttee’s Mem (Doc. #
6514) at 2-3.)

2 Debtors objected to the dains by their Excess Anounts Mtion on
Sept enber 19, 2000, and by their Prom ssory Note Mtion on January
3, 2001. The dainmants filed objections to Debtors’ notions and
oral argunent was heard on February 5, 2001. At the concl usion of
the hearing, | directed the parties to submt post-hearing briefs
on their respective positions and took the matter under advi senent.
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t herein. 3
DI SCUSSI ON

l. D scounting the Clains to Present Value as of the Petition
Dat e

Debtors argue that the plain |anguage of 8§ 502(b)
requires the Court to discount the Clains to present value as of
the Petition Date. | agree. Although Caimants set forth various
argurments as to why the dains should not be discounted, | find
t hese argunents unpersuasi ve.

A. Section 502(hb)

Claimants first argue that interpreting 8 502(b) to
require the discounting to present value of all clains asserted in
respect to future liabilities ignores the remai nder of the “except”
provi sion of 8§ 502(b) which specifies the circunstances under which
a court may discount or reduce a claim (Bank’s Br. (Doc. # 6647)
at 3-4'* Takoma Qpposition (Doc. # 6655) at 3-4.) d ai nants contend
that because § 502(b) does not expressly provide for the

di scounting of clainms asserted in respect to non-interest bearing

¥The Court has jurisdiction over this matter pursuant to 28 U. S.C
88 157 and 1334. This is a core proceeding pursuant to 28 U. S. C
8§ 157(b)(2).

4 Craig Johnson and Roy Martin have joined in People s Bank's
response to Debtors’ Excess Amounts Motion. (Johnson (bjection
(Doc. # 6313) 9§ 5; Martin Joinder (Doc. # 6361) at 1-2.) M .
Martin has also joined in Tecon and Trousdale's response to
Debtors’ Promi ssory Note Mdtion. (Martin Joinder (Doc. # 6361) at
1-2.)
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prom ssory notes, the Court may not discount such clains wthout
i nproperly readi ng such a requirenent into the statute. (Bank’s Br.
(Doc. # 6647) at 4.) Although Clainmants cite no case | awin support
of this argunent, they rely on the portion of 8§ 502(b)’s
| egi sl ative history which provides:

Section 502(b) thus contains two principles of present

law. First, interest stops accruing at the date of the

filing of the petition, because any claimfor unmatured

Interest is disallowed under this paragraph. Second,

bankrupt cy operates as the accel eration of the principal

amount of al | claims against the debtor. One

unarticul ated reason for this is that the discounting

factor for clains after the commencenent of the case is

equi valent to the contractual interest rate on the claim

Thus, this paragraph does not cause the disall owance of

clains that have not been discounted to a present val ue

because of the irrebutable presunption that the

di scounting rate and the contractual interest rate (even

a zero interest rate) are equival ent.
H R Rep. No. 595, 95'" Cong., 1' Sess. 352-354 (1977); S. Rep. No.
989, 95'" Cong. 2d Sess. 62-65 (1978). Cl ai mants contend that
because nothing in 8 502(b) expressly requires that the Cains be
di scounted to present value as of the Petition Date, and because
there is an “irrebutabl e presunption” that the di scounting rate and
the contractual interest rate are the same, the Court cannot
di scount the Cdainms wthout contravening clear Congressiona
intent. (Burroughs’ bjection (Doc. # 6311) 911 4-5; Harney
Obj ection (Doc. # 6312) Y 5-5 (sic); Tecon/Trousdal e Resp. (Doc.
# 6314) 91 9-10; Bank’s Br. (Doc. # 6647) at 3-5; Takoma Opposition
(Doc. # 6655) at 3-4.) | disagree.

The first step in statutory interpretationis to look to



13

the plain | anguage of the statute itself. E.g., United States v.

Ron Pair Enterprises, Inc., 489 U S. 235, 241, 109 S.Ct. 1026, 1030

(1989); ldahoan Fresh v. Advantage Produce, Inc., 157 F. 3d 197, 202

(3d CGr. 1998). Were, as here, a statute is clear and unanbi guous,
there is no need to resort to the legislative history for

interpretive aid. E.g., United States v. Gonzales, 520 U. S. 1, 6,

117 S. Ct. 1032, 1035 (1997); Ron Pair, 489 U.S. at 241; |ldahoan
Fresh, 157 F. 3d at 202 (“[I]t is presuned that Congress expresses
its intent through the ordinary neaning of its language...”). In
fact, a court may only look to legislative history in the rare
situation in which a literal application of the statute wll
produce a result that is clearly contrary to Congressional intent.

E.g., Ron Pair, 489 U S. at 242; |dahoan Fresh, 157 F.3d at 202.

Such a situation is not present in the dispute before ne.
Therefore, | find Caimants’ reference to 8 502(b)’s |egislative

hi story to be unpersuasive.?®

In addition, | find ainmants’ reliance on the cited portion of
| egislative history to be m splaced because, when placed in its
proper context, it is apparent that this snippet of |egislative
hi story specifically refers to the policy of disallow ng clains for
unmatured interest wunder 8§ 502(b)(2) . In re OP.M Leasing
Services, Inc., 56 B.R 678, 685, n.4 ( Bankr. S.D.NY. 1986)
(“OP.M 17). Because 8 502(b)(2) is not at issue in this dispute
(Tr. of Hr'g (Doc. # 6496) at 33-34; Bank’s Br. (Doc. # 6647) at 4,
n.2), the legislative history cited by Claimants provides little
gui dance as to whether the C ains should be di scounted pursuant to
8 502(b). Although Caimants argue that other courts have relied
upon the | egislative history of § 502(b) for guidance (Bank’s Br.
(Doc. # 6647) at 5, n.3), those courts have done so in the process
of explaining why clainms for unmatured interest and/or origina
i ssue discount are disallowed pursuant to 8 502(b)(2). See In re
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The statutory directive of 8§ 502(b) as it pertains to the

Clainms is not wunclear or anbiguous. Section 502(b) expressly
provi des that, upon objection to a claim a Court nust “determ ne
the amobunt of such claim.. as of the date of the filing of the
petition”. 11 U.S.C. 8 502(b). Were, as here, a disputed claim
has been asserted in respect to future paynents due post-petition,
this | anguage clearly requires that the claim be discounted to

present value as of the petition date. 1d.; see, e.qg., In re CSC

| ndustries, Inc., 232 F.3d 505, 508 (6'™ Cir. 2000) (“Under 11

US. C 8§ 502(b), the bankruptcy court nust, upon objection to a
claim ‘determi ne the anobunt of such claimin lawful currency of
the United States as of the date of the filing of the petition.’
Therefore, the bankruptcy court mnust value present clainms and
reduce clainms for future paynment to present value...”), cert.

deni ed, Pension Benefit Guaranty Corp. (“PBGC’) v. Belfance, 122

S.C. 50 (2001); In re CF& Fabricators of Utah, Inc., 150 F.3d

1293, 1300 (10'" Cir. 1998) (“[T]he Bankruptcy Code mandates that
all clains for future paynent nust be reduced to present value.”),

cert. denied, PBGC v. CF& Fabricators of Uah, Inc., 526 US.

Public Serv. Co. of New Hanpshire, 114 B.R 800, 802-03 (Bankr.
D.N.H 1990) (holding that original issue discount was in the
nature of “unmatured interest” and therefore, nust be disall owed
under § 502(b)(2)); Inre Allegheny Int’l, Inc., 100 B.R 247, 250
(Bankr. WD. Pa. 1989) (sane); Matter of Baldw n-United Corp., 55
B.R 885, 894 (Bankr. S.D. Chio 1985). dCdainants cite no case in
which a court relied upon the cited portion of |egislative history
to determne the anmount of clains simlar to the Cl ains asserted
her e.
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1145, 119 S. . 2020 (1999); OP.M 1, 56 B.R at 684 (“The
di scounting of clains to their present val ue has traditionally been
foll owed when determ ning the anmount of an unearned obligation
which is due in the future.”). Al though Caimants do not appear to
di spute the general proposition that 8 502(b) requires the
di scounting to present value of clains asserted in respect to
future liabilities, they seemto contend t hat when such cl ai mrs have
been asserted in respect to prom ssory notes, the only discount
factor that can properly be applied to determ ne the present val ue
of such clainms is the contractual rate of interest contained
therein. This argunment is unpersuasive.®
To hold that the contractual rate is the only discount
factor that can properly be applied to determ ne the present val ue
of clains asserted in respect to long-term non-interest bearing
prom ssory notes would ignore the plain | anguage 8 502(b) and the
econonic reality that a certain anmount of noney received today is
worth nore than the same anount of noney received tonorrow. See,

e.q., Matter of Penn Central Transp. Co., 596 F.2d 1102, 1116 (3d

Cr. 1979) (“Plainly, the prom se of a dollar payable in several

® Claimants cite two cases, Inre Clausel, 32 B.R 805 (WD. Tenn

1983); In re Watson, 32 B.R 491 (WD. Ws. 1983), in support of
their argunment that the Court should apply the zero percent
contract rate to discount the Cains. (Harney/Burroughs Br. (Doc.
# 6675) at 5.) However, these cases are inapposite. O ausel nerely
cites to the sanme snippet legislative history cited by d ai mants,
32 B.R at 807, and Watson addresses the issue of the proper
calculation of an interest rebate under the “Rule of 78's”.
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years is not worth 100 cents today.”). Section 502(b) requires the
di scounting of all clains asserted in respect to futureliabilities
to account for the tine value of noney and foster bankruptcy’s

objective of treating all simlar clainms equally. See In re

Wnston MIls, Inc., 6 B.R 587, 599 (Bankr. S.D.N. Y. 1980) (“A
reduction of an award to present value is necessitated by the fact
t hat noney presently in hand is always nore useful than staggered

paynents in the future.”); see also CSC Industries, 232 F.3d at

508; CF& Fabricators, 150 F.3d at 1300; LTV Steel Co. v. Aetna

Cas. & Sur. Co. (In re Chateaugay Corp.), 1996 W 346010, at *2

(S.D.N. Y. June 24, 1996) (“Aetna Casualty”) (“[I]n the case of
di scounting post-petition paynents, the clainmant receives a sum of
noney which, if held fromthe filing date, would, with interest,
have equal ed t he post-petition paynents when made. Di scounting thus
serves t he underlying purpose of 11 U.S.C. 8§ 502(b) by treating all
claimants equally by fixing the anount of their clains as of the

filing date.”); Inre OP.M Leasing Services, Inc., 79 B.R 161,

167 (S.D.N. Y. 1987) (“OP.M 11") (“To assure equality of treatnent
of creditors at distribution, therefore, the creditor [who, as of
the petition date, could claimonly a future deprivation of noney
owed] should be entitled to collect from the debtor only the
di scount ed val ue of his claimas of the petition date.”); OP.M 1,
56 B.R at 684 (“The |anguage of § 502(b) does not prohibit the

mechani sm of present valuing clains and it is indeed needed to
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assure the equal t r eat ment of simlarly Code-classified
creditors.”). By adopting daimants’ argunment, the Court would
effectively be creating an exception for clains asserted i n respect
to non-interest bearing proni ssory notes where one i s not otherw se
provi ded for. Such an exception is unwarranted.

Debtors cite a nunber of cases in which courts have
relied on 8 502(b) in finding that clains simlar to the Cains
asserted here nust be discounted to present value as of the

petition date. See CSC Industries, 232 F.3d at 508 (finding that

clainms asserted in respect of post-petition benefit paynents that
the PBGC is obligated to nake over tinme to the debtors’ enpl oyees
on the debtors’ behalf nust be discounted to present value as of

the petition date); CF& Fabricators, 150 F.3d at 1300 (sane); LTV

Corp. v. PGBC (In re Chateaugay Corp.), 126 B.R 165, 177 (Bankr.

S.D.N Y. 1991) (“Chateaugay I1”), vacated, LTV Corp. v. PBGC (In re

Chat eaugay Corp.), 1993 W 388809 (S.D.N.Y. 1993) (sane); LTV Corp.

v. PGBC (In re Chateaugay Corp.), 115 B.R 760, 769-70 (Bankr

S.D.N Y. 1990) (“Chateaugay |”), vacated, LTV Corp. v. PBGC (In re

Chat eaugay Corp.), 1993 W 388809 (S.D.N. Y. 1993)(sane)!’; see also

" Al though the bankruptcy court’s orders in Chateaugay | and
Chat eaugay Il were ultimately vacated by a consent order entered by
the District Court approving a settlenent agreenent between the
parties, the fact that these decisions are not binding does not
di m ni sh the persuasiveness of the reasoning contained therein

SeeInre Finley, Kunble, Wagner, Heine, Underberg, Manley, Myerson
& Casey, 160 B.R 882, 898 (Bankr. S.D.N. Y. 1993) (“a logical and
wel | -reasoned decision, despite vacatur, is always persuasive
authority, regardless of its district or circuit of origin or its
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Gas Power Mach. Co. v. Wsconsin Trust Co. (In re Wsconsin Engi ne

Co.), 234 F. 281, 284 (7" Cir. 1916) (directing the discounting to
present val ue of claimasserted in respect of paynents under three

prom ssory notes that were non-interest bearing until after their

maturity)!®; Kucin v. Devin, 251 B.R 269, 273 (D. M. 2000)
(hol ding that clains for retirenent benefits, asserted in respect
of post-petition paynents due wunder non-executory deferred
conpensati on agreenents, nust be discounted to present val ue as of

the petition date); Aetna Casualty, 1996 W 346010 at *2

(remandi ng case to the Bankruptcy Court for the discounting of

clainms asserted in respect to post-petition paynents nmade on pre-

petition surety bonds); Inre Thomson McKi nnon Sec., Inc., 149 B.R

61, 75-76 (Bankr. S.D.N. Y. 1992) (holding that clains asserted in

ability to bind.”); see also Carendon Ltd. v. Nu-Wst Indus.,
Inc., 936 F.2d 127, 129 (3d. Cr. 1991) (“[A] judicial act by an
appel l ate court, such as vacating an order or opinion of this court
or the trial court, is a substantive di sposition which can be taken
only if the appellate court determnes that such action is
warranted on the nerits. A provision for such action in a
settl enent agreenment cannot bind the court.”).

Some of the Clainmants argue that Gas Power Machines is inapposite
because the primary i ssue in that case was whether or not the three
non-i nterest bearing prom ssory notes giving rise to the disputed
claim were true prom ssory notes or royalty paynments that the
debt or was not obligated to pay post-petition. (Bank’s Br. (Doc. #
6647) at 9; Harney/Burroughs Br. (Doc. # 6675) at 9.) | disagree.
Upon finding that the prom ssory notes constituted true prom ssory
notes representing the debtor’s unconditional obligation to nmake
post-petition paynents, the Seventh Crcuit remanded the case with
directions to allowthe claimin an anount equal to the di scounted
present value of the notes as of the petition date. Gas Power
Machi nes, 234 F. at 284.
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respect to post-petition paynents due under deferred conpensation
agreements nust be di scounted to present value); OP.M |1, 79 B.R
at 167 (affirm ng bankruptcy court’s decision that damages claim
asserted in respect of debtor’s reinbursenent obligation under
equi pnmrent |ease rejected post-petition nust be discounted to
present value as of the petition date); OP.M 1, 56 B.R at 679
(holding that rejection damages claim asserted in respect of
debtor’s obligation to reinburse clainmant-|essee for naintenance
paynents nmade post-petition had to be discounted to present val ue
as of the petition date). Caimants argue that these cases are
| napposi te because none i nvol ve cl ai ns asserted in respect to | ong-
term non-interest bearing prom ssory notes. (Bank’s Br. (Doc. #
6647) at 7-8; Harney/Burroughs Br. (Doc. # 6675) at 7.) | find
this a distinction without a difference.

The deferred conpensation cases are simlar to the
current situation because they involved clains asserted by
enpl oyees in respect to paynents due post-petition under non-
executory deferred conpensati on agreenents. Kucin, 251 B.R at

273; Thonmson MKi nnon Securities, 149 B.R at 64. Like Debtors

obl i gati ons under the Promi ssory Notes, such paynents are payabl e

in lump sunms, over tine and without interest.' Simlarly, the

¥ Some of the Claimants attenpt to distinguish these cases by
arguing that clains asserted in respect to deferred conpensation
obligations, unlike the Cains asserted here, do not constitute
clainms asserted in respect to “absolute liabilities” for value
al ready received. (Takoma Qpposition (Doc. # 6655) at 6.) | fail to
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| ease rejection damages cases al so i nvol ve obligations in the form
of lunp sumpaynents due post-petition without interest. OP.M 11,
79 BBR at 164; OP.M 1, 56 B.R at 683-86. The fact that the
cl ai ms for damages constituted clains for rei nbursenent of paynents
made post-petition rather than clains for projected post-petition
damages is not significant. When viewed from the date of the
filing of the debtors’ bankruptcy petition, the clains constituted
future liabilities which, the courts found, had to be di scounted to
present value as of the petition date to insure equal treatnent of
simlarly situated creditors. OP.M 11, 79 B.R at 165 (quoting

OP.M 1); OP.M 1, 56 B.R at 685 (“These danages, when vi ewed as

of the Filing Date, constitute the deprivation of future
benefits... the resulting claimis to be made on the basis of its

present value...”);? see also Aetna Casualty, 1996 W. 346010 at *2

see the distinction. The fact that these paynents constitute
deferred conpensation indicates that the value received by the

debtors in exchange for the paynents is or will be the enployees’
wor K. An enployer’s liability on fuly vested deferred
conpensation clainms is just as “absolute” as Debtors’ liabilities
under the Promi ssory Notes. In addition, whether or not such

liability arises in respect to value already received is
irrelevant. See discussion supra, Part [|.A

2 Cdaimants attenpt to distinguish the |ease rejection danmages
cases by arguing that the decision to discount the clains was a
result of the interplay of 88 365(g), 502(g) and 502(b) (Takoma
Qpposition (Doc. # 6655) at 7). | disagree. Together, 88 365(Q)
and 502(g) provide that the post-petition rejection of an executory
| ease constitutes a breach of contract that, for purposes of
determ ning the amount of a claim wll be viewed as have occurred
i medi ately prior to the filing of a petition. However, 8§ 502(b)
remai ns the provision which requires that a claimfor such damages
be di scounted to present value as of the petition date.
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(adopting Judge Lifland's reasoning in OP.M 1 in finding that
post-petition paynents nmade on pre-petition surety bonds had to be
di scounted to present value as of the petition date)?. Thi s
rationale was also adopted by the courts holding that «clains
asserted by the PBGC in respect to post-petition benefit paynents
the PBGC was obligated to nake to enpl oyees on behal f of a debtor-
enpl oyer nust be discounted to present value as of the petition

date. See CSC Industries, 232 F.3d at 508 ; CF& Fabricators, 150

F.3d at 1300 (“Inasnuch as those liabilities are for beneficiaries’
paynments that extend into the future, the anount of the liability

nmust be reduced to present value...”); Chateaugay Il, 126 B.R at

177; Chateaugay 1, 115 B.R at 770 (“Once the value of the
aggregate future liabilities has been determ ned, the present val ue
of those future liabilities is determ ned as a matter of bankruptcy
|l aw so that all simlar clains for future liabilities are treated

in an economcally simlar manner.”).?

21 Some Claimants incorrectly attenpt to distinguish Aetna Casualty
on the ground that the claimdiscounted in that case was asserted
inrespect to a “projected future liability”. (Takoma Qpposition.
(Doc. # 6655) at 6.) In fact, Aetna Casualty involved a claimfor
rei mbursenent in respect of post-paynents that clainmants had
al ready made on the debtor’s behalf. 1996 W. 346010 at *1.

22 Caimants attenpt to distinguish the PBGC cases by arguing that
t he Enpl oyee Retirenent |Incone Security Act (“ERI SA”), and not the
Bankruptcy Code, requires discounting in such cases. (Takoma
Qpposition (Doc. # 6655)at 6.) Wile it is true that ER SA
contenplates the use of a discount factor in such situations

di scounting is also required by the Bankruptcy Code. 11 U S.C. 8§
502(b); see, e.qg., CSC Industries, 232 F.3d at 508 (“[T]he
bankruptcy court nmust value present clains and reduce clainms for




22

Al'l of these cases involve pre-petition clains asserted

in respect to future stream of paynments payable post-petition
W thout interest. That is exactly the situation that is currently
before the Court. The fact that none of these cases involves
clainms asserted in respect to non-interest bearing prom ssory notes
Is not significant. Nor is the fact that sonme of these cases
i nvolve clainms for unpaid post-petition obligations while others
i nvolve clainms for reinbursenment of post-petition paynents. See

Aetna Casualty, 1996 W. 346010, at *2; OP.M 11, 79 B.R at 166

The rationale for discounting all of these clains is the same-
where a cl ai mhas been asserted in respect to a future liability of
t he debtor payabl e post-petition, the claimnust be discounted to

present val ue as of the petition date. See, e.qg., CF& Fabricators,

150 F. 3d at 1300; Aetna Casualty, 1996 W. 346010 at *2; O P.M 11,

79 B.R at 165; Chateaugay |, 115 B.R at 770; OP.M |, 56 B.R at

685.
Some of the Claimants argue that their Cainms do not
constitute future liabilities of Debtors as of the Petition Date

and therefore, as asserted, their Cains represent the present

future paynent to present value, while also keeping in mnd that a
fundanment al objective of the Bankruptcy Code is to treat simlarly
situated creditors equally.”); CF& Fabricators, 150 F.3d at 1300
(“The Bankruptcy Code mandates that all clains for future paynent
nmust be reduced to present value.”); Chateaugay |, 115 B.R at 769
(“Clearly ‘[t]he Bankruptcy Code controls the all owance of clains
including those arising under ERISA '"), quoting In Re Colunbia
Mot or Express, Inc., 33 B.R 389, 394 (MD. Tenn. 1983).
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val ue of Debtors’ liabilities. (Harney/Burroughs Br. (Doc. # 6675)
at 3-4.) This argunent is prem sed on the incorrect assunption that
the wunpaid principal balances of the Prom ssory Notes were
accelerated prior to or on the Petition Date.? (1d.) They were not.
Wiile sone of the Claimants contend that the unpaid principal
bal ances were accel erated under the terns of the Prom ssory Notes,
(Harney/ Burroughs Br. (Doc. # 6675) at 2-4, 7; Tecon/Trousdale
Resp. (Doc. # 6314) at 1 4-5, 13), others argue that the princi pal
anounts of the Prom ssory Notes were accel erated by operation of
law upon the commencenent of Debtors chapter 11 case.
(Harney/ Burroughs Br. (Doc. # 6675) at 3-4.) To the extent
Cl ai mants argue that the debt was accel erated pursuant to the terns
of their Prom ssory Notes, this argunent is incorrect. Each of the
Prom ssory Notes provides that the C aimant may only declare the
princi pal anmount i medi ately due and owi ng after such C ai mant has
provi ded Debtors with witten notice of default and an opportunity
to cure. No such notice was received by Debtors prior to the
Petition Date. In fact, no such notice coul d have been received by
Debtors pre-petition because Debtors did not fail to pay any

i nstal l ments due under any of the Prom ssory Notes until after the

Z I'n making this argunment, Claimants al so incorrectly contend that
all of the cases cited by Debtors in support of the argunent that
the plain |anguage of § 502(b) requires that the Cdains be
di scounted are distingui shabl e because “none of those situations
i nvol ve the accel eration of the principal debts under a prom ssory
note as in the present case”. (Harney/Burroughs Br. (Doc. # 6675)
at 7-8.)
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Petition Date. At that point, Cainmnts could not have provided
Debtors with notice of default because such post-petition notice
woul d have constituted a viol ation of the automatic stay. 11 U. S. C
8§ 362.

Al though it is true, as CCaimants argue, that the
commencenent of Debtors chapter 11 case operates to accel erate al
unmat ured cl ai s agai nst a debtor, (Harney/Burroughs Br. (Doc. #
6675) at 3-4), it does not follow that such accel erati on negates
the requirenent that the accel erated principal bal ances under the
Prom ssory Notes be discounted to present value pursuant to 8§
502(b). As Debtors argue in their Consolidated Reply Brief (Doc.
# 6733 at 13), the concept of acceleration in the context of the
commencenent of a chapter 11 case is nothing nore than a corollary
of the principle enbodied in 8 101(5)’'s definition of “clainm as
“any right to paynent, whether or not such right is... matured [or]
unmat ured” (Debtors’ Reply (Doc. # 6733) at 13-14). 11 U.S.C 8§
101(5). A “clainf as defined in 8§ 101(5) differs froman “all owed
clainf which nust be determined in accordance with § 502(b).
Al though 8 101(5)'s definition of “clainf permts a creditor to
assert a cl ai magai nst the debtor for all anmpbunts owed to hi mas of
the petition date, even if such anounts are unmatured, § 502(b)
provides that such claimwll only be allowed to the extent the
court determ nes those anounts “as of the date of the filing of the

petition”. 11 U S.C. 88 101(5), 502(b); see also OP.M 1, 56 B.R
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at 684 (“Any valuation of a claimis necessarily enbodied in §
502(b) so that the anmount of the claim to be allowed in the
reorgani zati on or l'i qui dati on pr oceedi ngs S properly
ascertained.”). Therefore, although Caimants were permtted to
assert clainms in an anount equal to the entire unpaid principal
bal ance of the Prom ssory Notes pursuant to 8§ 101(5), 8§ 502(b)
requires that they be discounted to present value as of the
Petition Date. Claimants argunment to the contrary is nothing nore
than an extension of their argunment that the only discount factor
than can properly be applied to di scount clains asserted in respect
to non-interest bearing prom ssory notes is the contractual rate of
interest.?

B. The Val ue Received By Debtors Is Irrel evant

Some of the Cainmants also argue that discounting the

Al of the cases cited by Claimants in support of this argunent
are inapposite because the primary issue involved in those cases
was whether the asserted clains included anounts for unmatured
interest. In addition, the portion of text citedtointhe mgjority
t hese cases nerely quote the sane snippet of legislative history
relied upon by Caimants in arguing that the only discount rate
that should be applied to the Clains is the contractual rate of
interest. Seelnre MMirray, 218 B.R 867, 871 (Bankr. E. D. Tenn.
1998) (quoting legislative history of 8§ 502(b)(2)); Inre Hardware,
189 B.R 273, 279 (Bankr. E.D.N. Y. 1995) (sane); In re New Valley
Corp., 168 B.R 73, 78 (Bankr. D.N. J. 1994) (sane); In re Republic
Fin. Corp., 47 B.R 766, 770 (Bankr. N.D. Ckla. 1985) (sane);
Gl ausel, 32 B.R at 807-08 (sane); see also Watson, 32 B.R at 493
(finding that creditor’s use of “Rule of 78's” in determning
i nterest rebate due to debtor as of petition date did not result in
| nper m ssi bl e charge for unmatured interest); In re Cahu Cabi nets,
Ltd., 12 B.R 160, 162 (Bankr. D. Haw. 1981) (quoting Collier).
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Cl ai ms woul d be i nappropri ate because Debt ors have al ready recei ved
the entire value evidenced by the Promi ssory Notes. (Bank's Br.
(Doc. # 6647) at 5-7); Takoma Opposition (Doc. # 6655) at 4-5.)
This argunent is premsed on the contention that each of the
busi nesses and the l|awsuit settlenent conveyed to Debtors in
exchange for the Prom ssory Notes had a specific agreed-upon val ue
or purchase price equal to the nom nal face val ue of the applicable
Prom ssory Note. (Bank’s Br. (Doc. # 6647) at 5-6; Takoma
Qpposition. (Doc. # 6655) at 4-5.) daimants contend that because
at the tine of the sales/settlenent, the val ue received by Debtors
was equal to the Promissory Notes’ stated principal amounts, the
Prom ssory Notes constitute “absolute liabilities”. (Bank’s Br.
(Doc. # 6647) at 5-7.) As such, C ainmants argue, discounting is not
appropriate to reduce the princi pal anounts of the Prom ssory Notes
absent evidence that the value received by Debtors at the tine of
the sales/settlement was actually |less than the stated principal
amounts of the Prom ssory Notes. (l1d.; Takoma Opposition (Doc. #
6655) at 4-5).2° | disagree.

In my opinion, the value received by Debtors in exchange

% Caimants cite to three cases in support of this argunent.

(Bank’s Br. (Doc. # 6647) at 6-7; Takoma Qpposition (Doc. # 6655)
at 7.) However, these cases are inapposite because all involved
clainms asserted in respect to obligations that either provided for
interest at a stated rate and/or included original issue discount.
See Inrel.CH Corp., 219 B.R 176 (Bankr. N.D. Tex. 1998); Inre
M. Rushnore Hotel Corp., 146 B.R 33 (Bankr. D. Kan. 1992); Inre
Public Service Co. of New Hanpshire, 114 B.R at 800.
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for the executed Prom ssory Notes is conpletely irrelevant to the
i ssue of whether the C ains should be discounted to present val ue
as of the Petition Date. Regardl ess of whether Debtors paid too
much or too little in exchange for a business or to settle a
| awsuit, Debtors’ outstanding obligations under the Prom ssory
Notes constitute future liabilities as of the Petition Date which
nmust be di scounted to present val ue under 8§ 502(b). The fact that
these liabilities are "“absolute” has no bearing on whether the
Cl aims should be discounted under 8§ 502(b). Although d ainmants
contend that discounting the C ainms woul d be i nequitabl e because it
will have the effect of reducing the originally agreed-upon
purchase/ settl ement price and Claimnts will receive | ess t han what
t hey bargained for, | disagree. In each of the transacti ons between
Debtors and Claimants, part of the parties’ econom c agreenent was
that C ainmants would receive regular paynments over tine wthout
interest. Thus, the actual value of what C aimants bargained to
receive under the terns of the Prom ssory Notes is less than the

stated principal amount. See Wnston MIls, 6 B.R at 599; Penn

Central, 596 F.2d at 1116. Di scounting the Clains as required by 8§
502(b) does not have the effect of depriving Caimants of the
benefit of their bargain. Rather, it enables Cainmants to pursue
now exactly what they would have received had they been paid
out si de of the context of bankruptcy in accordance with the terns

of the Prom ssory Notes.
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C. Cains Asserted in Respect to Guarantees
In addition to the argunents di scussed above, Tecon and
Trousdal e al so argue that the O ains they have asserted i n respect
to guaranty agreenents (“Quarantees”) executed by TLA in
connection with their Prom ssory Notes cannot be di scount ed because
“t he Guarantees represent a sumcertain and contain no reference to
any interest rate”. (Tecon/Trousdale Resp. (Doc. # 6314) ¢ 13.)
Pursuant to the Guarantees, TLA “unconditionally, irrevocably and
absol utely, guarantee[d]... that all obligations and i ndebtedness
evi denced by or provided in the [Prom ssory] Note[s] would be
pronptly paid when due and in accordance with the terns thereof”.
(Guarantees at § 1.) Tecon and Trousdal e contend that once LA
“defaul ted” under the terms of the Prom ssory Notes, the Guarantees
mandat ed autonmatic paynment of the full principal bal ance thereof
and therefore, the Clains asserted in respect to the Cuarantees
cannot be di scounted under 8 502(b). 2 (Tecon/ Trousdal e Resp. (Doc.
# 6314) 11 4-5, 13.) | disagree.
Under terns of the Guarantees, TLA is only obligated to

pay any past-due install nents under the Prom ssory Notes “when such

% The Quarantees al so provide in pertinent part:

* * %
5. Paynent and Performance of Obligations. In the event of default
by Purchaser in paynent or performance of the GQuaranteed
| ndebt edness, or any part thereof, when such i ndebtedness becones
due, either by its terns or as the result of the exercise of any
power to accelerate, Guarantor shall, w thout notice or demand...
pay the anount due thereon to Seller..
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i ndebt edness becones due”, and if the obligation arises, TLG is
only required to “pay the anount due theron”. (Guarantees at T 5.)
The only way TLG could have becone obligated to pay the entire
princi pal bal ance due under the Prom ssory Notes, is if Tecon and
Trousdal e exercised their powers to accelerate the Notes prior to
the Petition Date. (l1d.) However, Tecon and Trousdale did not do
s0.?” In addition, LAl did not default in the paynent of any of
the installnments due under the Promi ssory Notes until after the
Petition Date. (Tecon/Trousdale Resp. (Doc. # 6314) 9 5.)
Therefore, TLA had no obligation to performunder the CGuarantees
until post-petition. As such, the O ains Tecon and Trousdal e assert
in respect to TLA's obligations under the Guarantees constitute
clainms asserted in respect to future liabilities which nust be
di scounted to present value as of the Petition Date pursuant to 8§

502(b). 11 U.S.C. § 502(b); see also CSC Industries, 232 F.3d at

508; CF&l Fabricators, 150 F.3d at 1300; OP.M |, 56 B.R at 684.

| find the case | aw addressing the issue of guarantor-

debtor liability in the context of determining the anount of a

2" As di scussed above, the principal balances were not accel erated
under the terns of the Prom ssory Notes prior to the Petition Date
because Claimants’ rights to accelerate the principal were
conditioned upon providing Debtors wth prior notice and an
opportunity to cure which Caimants never did. (Tecon/ Trousdal e
Resp. (Doc. # 6314) § 5, n.1.)
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claimto be allowed under 8§ 502(b)(6)% to be instructive in this

regard. See, e.Q., In re Episode USA, 1lnc., 202 B.R 691, 695-96

(Bankr. S.D.N. Y. 1996) (finding that 8 502(b)(6) limts claim of

| andl ord agai nst guarantor-debtor); In re Farley, Inc., 146 B.R

739, 745 (Bankr. N.D. 1l1. 1992) (sane); In re Revco D.S., Inc.,

138 B.R 528, 532 (Bankr. N.D. Chio 1991) (sane); In re Rodnan, 60

B.R 334, 334-35 (Bankr. WD. Ckla. 1986) (sane). The issue in
these cases was whether the cap provided for in § 502(b)(6)
limting clains asserted in respect to a lessee’'s |ease
term nati on danages applied when the debtor was a guarantor. In
each of these cases, the courts reasoned that although 8 502(b)(6),

on its face, provided no guidance as to whether the provision

% Section 502(b)(6) provides in pertinent part:
* * %
(b) Except as provided in subsections (e)(2), (f), (g), (h) and (i)
of this section, if such objection to a claimis nade, the court,
after notice and a hearing, shall determ ne the anount of such
claimas of the date of the filing of the petition, and shall all ow
such claimin [awful currency of the United States in such anmount,
except to the extent that-
* * %
(6) if such claimis the claimof a | essor for damages resulting
fromthe term nation of a | ease of real property, such claim
exceeds-
(A) the rent reserved by such | ease, wi thout accel eration, for
the greater of one year, or 15 percent, not to exceed three
years, of the remaining term of such |ease, follow ng the
earlier of-
(i) the date of the filing of the petition; and
(ii) the date on which such | essor repossessed, or the
| essee surrendered, the | eased property; plus
(B) any wunpaid rent due under such |[|ease, wthout
accel eration, on the earlier of such dates;
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appl i ed when the debtor was a guarantor, a finding that 8502(b) (6)
did apply in such situations served the statute s purpose of
limting a lessor’s claimfor damages to prevent one creditor from

consum ng the debtor’s entire estate. Episode USA, 202 B.R at 695-

96; Inre Farley, Inc., 146 B.R at 745; In re Rodman, 60 B.R at

334-35; In re Revco, 138 B.R at 531-32; but see, e.dg., In re

Danrik, Ltd., 92 B.R 964, 972 (Bankr. N.D. Ga. 1988) (hol di ng t hat

8§ 502(b)(6) does not literally apply to limt clainms of |andlord
agai nst guarantor-debtor, and that the equities of the case weigh

against limting the clain). In In re Farley, the Court stated:

For the purposes of applying 8§ 502(b)(6) to a landlord’ s
claim it is not legally relevant whether the debtor is
defined as “tenant” or as *“guarantor” of the |ease.
Section 502(b)(6) does not explicitly limt clainms of a
| andl ord against |ease guarantors. The statutory
| anguage only limts the claimof a “lessor for damages
fromthe termnation of a | ease.” However, reading into
this provision a distinction between tenants and
guarantors is unwarranted, since either tenant or
guarantor can be |liable for “damages fromthe term nation
of a lease.” From the |anguage of 8§ 502(b)(6), it is
apparent that it is equally applicable to | essees and
guar ant or s.

146 B.R at 745, citing ddden v. Tonto Realty Corp., 143 F. 2d 916,

921 (2d Cir. 1944) (“the guaranty is a secondary obligation, it
must be subject to the sane linmtations as the primary”); Mtter of

Interco, Inc., 137 B.R 1003, 1005-06 (Bankr. E.D. Md. 1992) (“The

pur pose of 8§ 502(b)(6) is to conpensate the landlord fairly while

protecting other creditors. This rationale is applicable whether
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the debtor is the tenant or the guarantor of the | ease”). Here too,
8 502(b)’s purpose of assuring the equal of treatnent of simlarly-
situated creditors will be served by limting clainms asserted
agai nst debtor-guarantors in the sane nmanner as clains asserted
agai nst debtor-obligors. | can see no reason why a guarantor-
debtor’s obligation on a claimas determ ned under § 502(b) shoul d
be any greater than the wunderlying obligation of the debtor-
obligor. Simlar to Tecon and Trousdale’'s Clains against LAlI,
their Clains against TLG are clains against a debtor which nust
al so be determ ned “as of the date of the filing of the petition”
under 8 502(b). 11 U.S.C. 8 502(b). Therefore, those O ains should
al so be discounted to present value as of the Petition Date. 1d.;

see, e.dg., CSC lndustries, 232 F.3d at 508; CF& Fabricators, 150

F.3d at 1300; OP.M 1, 56 B.R at 684.

For the reasons discussed above, | find that all of the
Clainms nust be discounted to present value as of the Petition
Dat e. #°

1. Post-Petition Interest, Fees and Charges

2 Sonme of the O aimants have al so argued that the C ai ns shoul d not
be di scount ed because the application of a discount factor is only
appropriate to elimnate <clains for unmatured interest
(Har ney/ Burroughs Br. (Doc. # 6675) at 4-5.) In light of the plain
| anguage of § 502(b) and the significant nunber of cases in which
courts have held that clains asserted in respect to streans of
paynment payabl e post-petition without interest must be di scount ed
to present value as of the petition date, Cainmants’ argunent is
unper suasi ve.
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Debt ors have al so objected to the Clains to the extent
that they include anbunts for Post-Petition Interest, Fees and/or
Charges. Debtors argue that the Cainms should be reduced by the
anount of any Post-petition Interest included therein because
claims for “unmatured interest” are not allowable under § 502(Db).
(Tr. of H’'g (Doc. # 6496) at 30.) Debtors also argue that the
Claims should be reduced by the anpunt of any Post-Petition Fees
and Charges included therein because post-petition late fees,
attorneys’ fees and other charges are not recoverabl e by unsecured
creditors.® (ld. at 30-31.) Although Tecon and Trousdal e respond
to these argunents by stating that “nost courts find that interest
may continue to accrue agai nst debts that have not been di scharged
in the debtor’s bankruptcy” (Tecon/ Trousdal e Resp. (Doc. # 6314) 1
11), | find this response to be irrelevant. For this reason, and
t he reasons di scussed below, | agree with Debtors and find that the
Cl ai ms nust be reduced by the amount of any Post-Petition Interest,

Fees and/ or Charges included therein.?3!

% Although all of the Cdaimants had several opportunities to
respond to these argunents, only Tecon and Trousdal e have done so.

8 As a prelimnary matter, it difficult for the Court to deternine
on what legitimte basis Tecon and Trousdal e assert that interest
“may continue” to accrue on the Cains during the pendency of
Debt ors’ bankruptcy. The Prom ssory Notes giving rise to the O ains
are non-interest bearing. Contrary to Cainmants’ suggestion
(Tecon/ Trousdal e Resp. (Doc. # 6314) 1 13), the Court’s decisionto
di scount the Clains to present value as of the Petition Date does
not “inply an interest conmponent” into the Prom ssory Notes or
Guarantees on which the Clains are based. In addition, because
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As a general matter, unsecured creditors are not entitled

to recover interest that accrues on their clains after the filing
of a bankruptcy petition. 11 U S.C. 88 502(b)(2)%2, § 506(b):?33

United Sav. Ass’'n of Texas v. Tinmbers of |nwood Forest Assocs.

Ltd., 484 U. S 365, 372-73, 108 S.C. 626, 631, 98 L.Ed.2d 740
(1988) (“Since [8§ 506(b)] permits postpetition interest to be paid
only out of the ‘security cushion,’” the undersecured creditor, who
has no such cushion, falls within the general rule disallow ng

postpetition interest.”); Chem cal Bank v. First Trust of New York

(In re Southeast Banking Corp.), 156 F.3d 1114, 1119 (11'" Cr.

Debtors’ failure to pay any installnments due under the Prom ssory
Notes first occurred post-petition, interest could not begin
accruing on the past-due installnments until after the Petition
Date. To the extent Claimants’ argue that they are entitled to
recover interest accruing on account of the post-petition default,
| disagree and find that Claimants are not entitled to such

i nterest because their Clains are unsecured.

%2 Section 502(b)(2) provides:

(b) Except as provided in subsections (e)(2), (f), (g), (h) and
(i) of this section, if such objectionto a claimis nade, the
court, after notice and a hearing, shall determ ne the anount
of such claimas of the date of the filing of the petition,
and shall allow such claimin lawful currency of the United
States in such anount, except to the extent that-

* * %

(2) such claimis for unmatured interest...

%3 Section 506(b) provides in pertinent part:

(b) To the extent that an allowed secured claimis secured by
property the value of which... is greater than the anmount of
such claim there shall be allowed to the holder of such
claim interest on such claim and any reasonabl e fees, costs,
or charges provided for under the agreement under which such
cl ai m ar ose.
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1998); In re Lapworth, 1998 W. 767456 at *2 (Bankr. E.D.Pa. Nov. 2,

1998) (“Pursuant to 8 502(b)(2), unsecured creditors are generally
not entitled to receive post-petition interest on their clains.”);

In re Woodnere Investors, Ltd. P ship., 178 B.R 346, 355 (Bankr.

S.D.N. Y. 1995) (“Case | aw and section 506(b) of the Bankruptcy Code
make it clear that post-petition interest is not permtted unless
[insurer] is an over-secured creditor.”). This rule avoids the
adm ni strative i nconveni ence of continuous reconputation of clains,
and prevents certain creditors from profiting at the expense of
others solely as a result of the delay in post-petition repaynent

caused by operation of law. Vanston Bondholders Protective

Committee v. Green, 329 U S 156, 164, 67 S.C. 237, 240, 91 L.H

162 (1946); see also Bruning v. United States, 376 U S. 358, 363,

84 S.C. 906, 908-09 (1964) (“The basic reasons for the rule
denyi ng post-petition interest as a claim against the bankruptcy
estate are the avoidance of wunfairness as between conpeting
creditors and the avoidance of adm nistrative inconvenience.”).
Al t hough, as Tecon and Trousdal e argue, sone courts have been
willing to make an exception to this general rule where an
unsecured creditor’s claim is not discharged in the debtor’s

bankruptcy, see Bruning, 376 U S. at 363 (holding that taxpayer

remai ned personally liable for post-petition interest on unpaid tax
debt that was not discharged in taxpayer’s bankruptcy); Kitrosser

v. COT Goup/Factoring, Inc., 177 B.R 458, 468 (S.D.N Y. 1995)
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(hol di ng non-debt or owners of fornmer chapter 11 debtor-corporations
liable to creditor for post-petition interest on guarantees of
corporate debt where corporations’ underlying bankruptcy actions
were dism ssed w thout discharge of corporations’ debt), this
exception is inapplicable to the instant case.®* Here, the Cains
have not been determ ned to be non-dischargeable.®* Therefore
allowwng Claimants to recover post-petition interest the Cains
woul d conflict with the considerations underlying the general rule
denyi ng post-petition interest to unsecured creditors. Allow ng
Claimants to recover post-petitioninterest would benefit O aimants
at the expense of other unsecured creditors who will not recover
the full anobunt of their clainms. Such a result is contrary to the
principle that simlarly-situated creditors be treated equally.
Therefore, | find that Caimants, as unsecured creditors, are not
entitled to recover Post-Petition Interest.
For simlar reasons, | also find that C aimants are not
entitled to recover Post-Petition Fees and Charges. Section 506(b)
provi des that post-petition fees and costs nmay only be recovered

“[t]o the extent that an allowed secured claim is secured by

% An additional exception exists where the debtor is found to be
solvent. See, e.qg., Tinbers, 484 U S. at 379; Chem cal Bank, 156
F.3d at 1119, n. 7. However, this exception is also inapplicable.

% The Plan, confirnmed by order of this Court on Decenber 5, 2001,
expressly provides for the discharge and release of all d ains,
along with any interest accrued t hereon subsequent to the Petition
Date. (Plan at Art. XI.A, 1 1.)
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property the value of which... is greater than the anmount of such
cl ai ni. 11 U.S.C. 8 506(b). Thus, l|ike post-petition interest,
post-petition fees and costs nmay only be recovered by creditors to

the extent their clains are oversecured. See, e.d., Inre Wodnere,

178 B.R at 356 (“Section 506(b) does not distinguish between

interest rates and attorney fees.”); In re Saunders, 130 B.R 208,

214 (Bankr. WD.Va. 1991); Inre Sakowtz, Inc., 110 B.R 268, 275

(Bankr. S.D. Tex. 1989); In re Canaveral Seafoods, Inc., 79 B.R

57, 58 (Bankr. MD. Fla. 1987); In re Mbley, 47 B.R 62, 63

(Bankr. N.D. Ga. 1985).3%¢ Because here the Cains are not

3 Al though other <courts have held that an wunsecured or
undersecured creditor may recover post-petition fees as part of a
claimif the agreenent under which the claim arose provides for
their recovery, see, e.qg., Liberty Nat’'l Bank & Trust Co. V.
Ceorge, 70 B.R 312, 316-17 (WD. Ky. 1987); In re Ladvcliff
Coll ege, 46 B.R 141, 137-38 (Bankr. S.D.N. Y. 1985); In re Byrd,
192 B.R 917, 919-20 (Bankr. E.D. Tenn. 1996); see also In re
United Merchs. and Mrs., Inc., 674 F. 2d 134, 137-39 (2d Cir. 1982)
(deciding under Bankruptcy Act, but discussing 8 506(b)), I
di sagr ee. Al though a contractual provision providing for the
recovery of attorneys’ fees and costs nay enable an unsecured
creditor to pursue recovery of such fees and costs in an action in
state court, in the context of bankruptcy, the creditor’s right to
assert such clains is Iimted by the provisions of the Bankruptcy
Code.

The only provisionin the Bankruptcy Code addressing the i ssue
of recovery of post-petition fees and costs is 8§ 506(b). As
di scussed above, 8 506(b) expressly limts the recovery of such
fees and costs to creditors whose clains are oversecured. 11 U S. C
8 506(b). Although Congress could have also provided for the
recovery of post-petition fees and costs by unsecured and
undersecured creditors, it failed to do so. Rather than view this
failure as nere oversight, | think it is nore reasonable to
interpret the | anguage in § 506(b) Iimting the recovery of post-
petition fees and costs to oversecured creditors as denonstrative
of Congressional intent not to allowthe recovery of post-petition
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oversecured, Claimants are not entitled to recover Post-Petition
Fees and Char ges. Therefore, |1 find that the Cainms nust be
reduced by the amount of any Post-Petition Fees and/or Charges
i ncl uded t herein.

CONCLUSI ON
For the reasons stated above, Debtors’ Prom ssory Note
Motion (Doc. # 6006) is granted with respect to all Cainms, and
Debtors’ Excess Amounts Mtion is granted with respect to the

Clains asserted by People’s Bank. The O ains shall be reduced by

fees and costs by creditors whose clains are not oversecured. See,
e.qg., Saunders, 130 B.R at 210 (“If Congress had i ntended for the
hol ders of both secured clainms and unsecured clains to recover
attorneys’ fees, it could have easily said so.”); Sakowtz, 110
B.R at 272 (applying the doctrine of espresso unius estexclusio

alterius (a maxim of statutory interpretation neaning that the
expression of one thing is the exclusion of another) to reach the
same concl usion). (cont’d...)

I find further support for this conclusion in the Suprene
Court’s decisionin United Sav. Ass’'n of Texas v. Tinbers of |nwood
Forest Assocs., Ltd., 484 U S 365, 108 S.C. 631, 98 L.Ed.2d 740
(1988). In Tinbers, the Suprenme Court concluded that because 8§
506(b) “permts post-petition interest to be paid only out of the
‘security cushion,’” the undersecured creditor, who has no such
cushion, falls within the general rule disallow ng post-petition
interest”. 484 U. S. at 372-73. This rationale applies equally to
clainms for post-petition fees and costs. In re Wodnere, 178 B. R
at 356 (“If no ‘security cushion exists to allowfor post-petition
interest, none exists for the allowance of attorneys’ fees and
costs.”). Although one court has rejected the decision of In re
Whodner e and di stingui shed Ti nbers by arguing that contrary to the
situation involving post-petition interest, there is no general
rule disallowi ng clains for post-petition attorneys fees and costs
set forth in 8 502(b), Byrd 192 B.R at 919, | find this argunent
to be unpersuasive. |If post-petition fees and costs were generally
recoverable by all creditors, then Congress would not expressly

provi ded for their recovery by oversecured creditors in 8 506(b).




39
the amount of any Post-Petition Interest, Fees and/or Charges
I ncl uded therein and di scounted to present val ue as of the Petition
Dat e. The determ nation of the proper di scount factor to be applied
to calculate the present value of the Clains is reserved for |later

heari ng upon an appropriate notion, absent an agreed upon factor.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
)
LOEVEEN GROUP | NTERNATI ONAL, ) Case Nos. 99-1244 (PJW
I NC., a Del aware corporation, )
et al., ) Jointly Adm nistered
)
Debt or s. )

ORDER

For the reasons set forth in the Court’s OQpinion of this
date, it is ORDERED that:

(i) the Verified Mtion of Debtors and Debtors-In-
Possession for an Order Reducing Certain Cl ainms Asserted or
Schedul ed in Respect of Promi ssory Note or other Long-Term
ol igations (Doc. # 6006) is granted;

(ii) the Verified Motion of Debtors and Debtors-In-
Possession for an Order (A) Reducing Certain Cainms that Assert
Liabilities in Excess of the Amounts Oned and (B) Fixing the
Amounts of Certain Clains that Assert Unliquidated Liabilities
(Doc. # 5139) is granted with respect to the O ains asserted by
The Peopl e’ s Bank;

(iii1) the proofs of claimand scheduled clains |isted
in Exhibits A to Debtors’ notions (Docs. 5139, 6006) shall be
reduced to their present value, as of the petition date June 1
1999, and such clains shall not include any post-petition
interest, late fees, attorneys’ fees and/or simlar post-petition

char ges;



(1v) absent an agreenent between the Debtors and the
claimants as to the applicable discount rate, the Court wll
deternm ne the discount rate upon notion

SO ORDERED

Peter J. Wl sh
Uni ted States Bankruptcy Judge

February 19, 2002



