IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
IN RE: Chapter 11

FHILIP SERVICES (DELAWARE),
INC., et al.,

Cage Nog. 99-2170 (MFW) and
99-2385 (MFW) through
99-2518 (MFW)

Reorganized

Debtors. (Jointly Administered Under

Case No. 99-2385% (MFW))

PHILIP SERVICES CORPORATION
and LUNTZ CORPORATION,

Plaintiffs,
Adversary No. 99-346 (MEW))

V.

ANDREW LUNTZ, GREGORY LUNTZ,
Individually and in his
capacity as Representative of
Certain Shareholders of Pre-
Merger Luntz Corporation,
JOHN LUNTZ and McDONALD &
COMPANY SECURITIES, INC.,

L U P P N

Defendants.

OPINION!
Before the Court is the Defendants’ Motion for Summary
Judgment and the Plaintiffs’ Response thereto. For the reasons

get forth below, we grant the Defendants’ Motion.

I, FACTUAL BACKGROUND
Philip Envircnmental Inc. Delaware Acqguisition Corporation
(“PEDAC") wag a Delaware corporation. Pursguant to a merger

agreement dated December 30, 19%& (“the Merger Agreement”), PEDAC

' This Opinion constitutes the findings of fact and
conclusiong of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.




merged with Luntz Corporation. The Merger Agreement included
four parties: PEDAC, its parent? Philip Services Corporation
(»p8C”), Luntz Corporation (*0ld Luntz”}, and Luntz Services
Corporaticn (“LSC*). As a result of the Merger Agreement, on
January 7, 1597, 0ld Luntz was merged intoe PEDAC and the
gurviving entity was renamed the Luntz Corporation (“New Luntz”).
Ag part of the consideration under the Merger Agreement, New
Luntz* igsued a premissory note due on January 7, 1999, in the
amount of $5%,000,00C¢ (*the Promissory Note”). PS8C was guarantor
on the Promisscry Note. John Luntz, Andrew Luntz and Gregory
Luntz (cellectively “the Luntz Defendants”) were ghareholders of
the pre-merger Luntz Corporaticn and beneficiaries of the
Promigsory Note.* The Luntz Defendants continued as officers

and/or directors of the Luntz Corporation after the merger.®

a

¢ At the time of the Merger Agreement, the parent ¢f PEDAC

waz Philip Environmental, Ing. (“PEN”), a Canadian Corporation,
which subsgsequently changed its name to Philip Services
Corporation (“PSC”), a Canadian Corporation, on May 22, 1897.

PEN was the named party to the Merger Agreement, but for
simplicity we will refer to PEN and FPhilip Services as “PSCY.

* PEDAC wag named obligor on the Promisgsory Note; however,
as a result of the merger, it became New Luntz.

* The Complaint alleges there were other shareholders of
the Luntz Corporation who were also beneficiaries of the
Promissory Note, namely family members of the Luntz Defendantg,
It i3 unclear whether anyone else was a shareholder and what
percentage interest the Luntz Defendants had in the Promisscry
Note.

* At all relevant times after the merger, John Luntz was a
director, Gregory Luntz was an officer, and Andrew Luntz wasg an
officer and a director.




After the merger, on or about August 11, 1997, PSC entered
into a credit agreement with certain lenders (“the Pre-Petiticon
Secured Lenders”) by which it borrowed $1.5 billion. The

pbligaticn of PS8C was guaranteed, inter alia, by New Luntez.

In 15%8, the financial ceonditicn of PSC and its affiliates
deteriorated. On November 13, 1528, PSC anncunced that it was
suspending the payment of interest on the secured debt. That
same day, certain creditors of PSC and its affiliates anncunced
they would file an inveoluntary petiticon in bankruptcy against PSC
and its affiliates if they did not negotiate a pre-packaged plan
of reorganization.

On November 16, 1998, the Luntz Defendants causged New Luntz
to pre-pay the Promisgsory Note in the amount of £5,000,000 to an
account at McDonald & Company Securities, Inc. (“*McDonald”)}, in
the name of Gregory Luntz as representative of the former Luntz
shareholders.

On June 25, 1899, New Luntz and several of itg affiliates
(*the Debtors”) filed voluntary petitions under Chapter 11 of the
Bankruptoy Code. The Canadian corporation, P8C, was not one of
the Debtorz. On November 30, 1955, the Debtors confirmed a Plan
of Recrganization.

On September 24, 19%9%, P5C and New Luntz (collectively “the
Plaintiffa”) commenced this adversary proceeding against the
Luntz Defendants and McDenald (collectively “the Defendants”)

seeking avoidance of the November 16, 1998, payment of the

Promiggsory Note. The Plaintiffs assert that the $5,000,000




payment is avoidable as a preference. The Defendants filed
answers asserting, inter alia, that New Luntz was not insolvent
at the time of the transfer, because the guarantee of the debt to
the Pre-Petiticon Secured Lenders was itself avoidable as a
fraudulent conveyance.®

On January 8, 2002, the Defendants filed a Moticn for
gummary Judgment. On January 28, 2002, the Plaintiffs filed a
Brief in Opposition to the Defendants’ Motion for Summary
Judgment. On March 1, 2002, the Defendants filed a Reply Brief
in Support of their Motion for Summary Judgment. By telephone
cenference we asked for clarification of the facts surrounding
the merger and corporate identities of the Plaintiffs.

Affidavits clarifying thesge facts were filed on August 29, 2002.

II. JURISDICTION
This Court has jurisgdiction over this matter as a core
proceeding pursuant to 28 U.S.C. §§ 1334 and 157(b) (1},

(b) (2) (A}, (F), and (O).

& On November 9, 2000, the Plaintiffs filed a Motion for
Judgment on the Pleadings, asserting that the doctrine of law of
the case required a finding that New Luntz’s guarantee of the
debt owed to the Pre-Petition Secured Lenders iz not avoidable
gince the validity of their claims had been upheld as part of the
DIP financing order. We denied the motion for judgment on the
pleadings, however, ruling that the issue of the avoidability of
the guarantee was never litigated and, therefore, the law of the
case doctrine did not apply.




ITT. DISCUSSION

Ta grant a motion for summary judgment, the court must
determine if the moving party has established that “there is no

genuine issue as to any material fact and that the moving party

ig entitled to judgment az a matter of law.” Fed. R. Civ. P,
56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (198&). The

court mugt assume that undisputed facts set forth in the record

are true. In re Trans World Airlinegs, Inc., 180 B.R. 386, 387

(Bankr. D. Del. 1994); Tanzer v. International General

Industries, Inc., 402 A.2d 382, 386 (Del. Ch. 1979).

The Defendants’ Motion for Summary Judgment asserts that the
Merger Agreement, including the §5,000,000 Promissory Note, is an
executory contract that was assumed by the Plaintiffs pursuant to
section 365 of the Bankruptcy Code. The Defendants furthexr
azgert that, by assuming the Merger Agreement as an executory
contract, the Plaintiffs are obligated under sectieon 365(b} (1) to
cure any defaults on the contract. Therefore, they argue that,
evernl 1f the 55,000,000 payment is avoided asz a preference, the
payment would have to be immediately returned to the Defendants
ag a cure payment pursuant to section 385(b) (1).

The Plaintiffs respond that the Promisscory Note was an
independent instrument, separate from the Merger Agreement. The
Plaintiffs further assert that neither the Promissory Note nor
the Merger Agreement are executory contracts. Therefore, the

Plaintiffs argue that the 55,000,000 payment can be avoided and

they will not be obligated to cure any defaults pursuant to




section 365(b) (1). Alternatively, the Plaintiffs asgssert that
there are material issues of fact in dispute including the
Defendantg’ agsertion that the Defendante have non-monetary
obligaticns still due under the Merger Agreement. Therefore, the

Plaintiffs assert that summary judgment is not appropriate.

A, The Merger Agreement and Promigsory
Note Are an ExXecutory Contract

The traditicnal test for determining if an agreement is an
executory contract pursuant to section 365 iz the “Countryman”
definition. The Countryman definition states that a contract is
executory only where the obligations “of both the bankrupt and
the other party to the contract are so far unperformed that the
failure of either to complete performance would constitute a
material breach excusing the performance of the other.”
Countryman, Executory Contracts in Bankruptey; Part I, 57 Minn.
L. Rev. 43%, 460 (1973) (emphasis added) .

The Third Circuit has adepted the Countryman definition.

See, e.q., Sharon Steel Corp. Vv. National Fuel Gag Distribution

Corp., 872 F.2d 36, 3% (3d Cir. 1989). The Third Circuit has
emphagized that the Countryman test requires a court to determine
whether the failure to perform an cbligation under the contract
would congtitute a material breach. BSee, e.g., In re Columbia

Gas System, Inc., 50 F.3d 233, 244 n.20 (3d Cir. 1995); In re

Accesg Beyond Techs., Inc., 237 B.R. 32, 43 (Bankr. D. Del.

1599). The time for testing whether there are material




unperformed obligations on both sides is the date the bankruptcy

petition is filed. See, e.g., Columbia Gas, 5C¢ F.3d at 240.

1. The Promissgory Note and the Merger
Agreement Are Fully Integrated

The Plaintiffs assert that the 45,000,000 Promissory Note ia
independent of the Merger Agreement. However, the Defendants
asgert that the Promiescry Note and the Merger Agreement are
fully integrated, constituting cmne agreement.

Under general contract law, the parties’ intentions
determine whether two separately executed documenta are in

reality one agreement. See, e.g., In re Teligent, Inc., 268 B.R.

723, 728 (Bankr. S.D.N.Y. 2001) giting Huvler’s v. Ritz-Carlton

Restaurant & Hotrel Co., 1 F.2d 491, 493 (D. Del. 1%24).

a., The Merger Agreement Desgignates
the Promissory Note as Part of
the Merger Agreement

The Defendants assert that the plain language of the Merger
Agreement establishes that the Promissory Note was intended to be
a part of the Merger Agreement. The Plaintiffs disagree.

The Merger Agreement states: “All of the schedules,

attached hereto are hereby incorporated in and shall be deemed a

part of this Aqreement.” (Merger Agreement at § 1.11) (emphasis
added) . Schedule 3.1(d) (iii) of the Merger Agreement is the

£5,000,000 Promissory Note.
The Merger Agreement further defines “Entire Agreement” as

“thig Agreement together with the Ancillary Agreements constitute

7




the entire agreement among the Parties.” (Id. at § 1.6) (emphasis

added). The Merger Agreement definea “Agreement” az “this

agreement and plan of merger and all schedulez and instruments in

amendment or confirmation of it.” {(Id. at 8 1.1(¢)) {emphasis
added) . The Merger Agreement defineg “Ancillary Agreements” as
“all agreements, certificates and other instruments delivered or
given pursuant to this agreement; and ‘Ancillary Agreement’ means
any one <of such agreements, certificates or other instruments.”
(Id. at § 1.1(d}) (emphasis added). The definitions of “Entire
Agreement,” “Agreement,” and “Ancillary Agreement,” evidence the
parties’ intention to include all covenants, contracts, and
promises as inseparable parts ¢f the Merger Agreement. We
conclude that the Promisscry Note was intended to be an
ingeparable part of the Agreement because it is an instrument
attached to and delivered in connection with the Merger

Agreement.

b. The Interrelatedness of the Merger
Agreement and the Promissory Note
Make Them Inseparable

The Plaintiffs agsert that the nature of the Promissory Note
makes the Note separate from the Merger Agreement. The
Plaintiffs argue that because the Promissory Note is a negotiable
instrument, which is enforceable on its face independent of the

Merger Agreement, 1t cannot be considered to be part of that

Agreement .




The Defendants dispute this characterization, however,
noting in particular that the Promissory Note is non-assignable.
The Defendants assert further that under the Merger Agreement the
Plaintiffs are entitled to offset obligations due them against
the Note, thus demonstrating the inter-dependence of the
documents.

In addition, the Defendants argue that the structure of the
congideraticn given under the Merger Agreement shows the
integration of the Note in that Agreement. The consideration due
to the Defendants under the Merger Agreement totaled 539,818,215
and was to be paid in geveral forms: (i) $1,818,218 in
immediately available funds; {(ii) a 12,000,000 negotiable
promissory note; (iii) the $5,000,000 non-assignable Promizsory
Note; (iv) %20,000,000 in the form of 2,222,222 unregistered
common shares of PSC: and (v) £1,000,000 in immediately available
funds due on February 15, 19%7. (Id. at § 3.1(d).)

There is no indication in the Merger Agreement that the
delineated consideration iz separable from the Merger Agreement
or even corresponds to reciprocal obligations to be performed by
the other party. For example, there is no indicaticn that the
Plaintiff’s promise to pay $1,818,215 at clesing is in
conaideration exclusively for the promige of LSC, an affiliate of
the Luntz Defendants, to maintain 33,000,000 in tangible net
worth. (I1d. at 8§ 3.1(d}), 6.13.) Rather, each form of

consideration paid by any party wag merely one inseparable part

of the overall exchange. Consequently, we conclude that the




$5,000,000 Promigsory Note cannot be geparated from the Merger

Agreement.

2. Material Obligations Remain Unperformed
by _Both Parties

The Defendants assert that additional material obligations
remain due from both parties under the Merger Agreement, thus
rendering the Merger Agreement an executory contract. The
Plaintiffs contend, however, that the remaining obligaticnsz are
not material,

Terms of a contract are material if those termz go to the

eggence of the contract. See, e.q., Teligent, 268 B.R. at 730-31

{performance was material because “each performance goes to the

ezgence of what the other party socught and expected when he
entered into the Merger Agreement, and without it, the party will
lose the benefit of the bargain that he thought he struck”)
(emphasis added}; Dickinson Med., Group, 1989 WL 40965, *8 (Del.
Super. Ct. 198%) (breach was material because the terms breached

were not de minimus and went to the essence of the agreement).

The Defendants assert that PSC, New Luntz’s parent, remaina
obligated to perform environmental remediation duties pursuant to
section 6.9 of the Merger Agreement. Section 6.2 of the Merger
Agreement providesg:

(PSC] covenants and agrees with [01d] Luntz
that [PSC] shall undertake and be responsible
for the remediation of the conditions of
envircnmental impairment associated with the
Owned Real Properties and the Leased Real
Properties.

10




{(Merger Agreement at § 6.5.) According to the Defendants, the
regponsibility for the environmental remediation waz one of the
“most important issues” that had to be resolved before the merger
could be completed. (Affidavit of Gregory W. Luntz in Suppert of
Moticon for Summary Judgment at p. 3.) They argue that the
environmental cobligaticns place a substantial burden on PSC and
provide a substantial benefit to the Defendants and the Luntz
Corporation.

In addition, the Merger Agreement incorporated the
Employment Agreements and Non-Competiticon Agreements executed by
the partieg. Section 7.1 of the Merger Agreement required that:

[01d] Luntz shall have delivered or caused to

be delivered to [PSC] the fellowing in form
and gubstance reascnably satigfactory to

[psC]: . . . (iii) the Employment Agreement
duly executed by each ¢f the Shareholders of
Luntz ligted . . . (iv} the Non-Competiticn

Agreement duly executed by each of Bill
Iuntz, Bob lLuntz and Ted Luntz.

{(Merger Agreement at § 7.1.}) As with the Promiss=ory Note, these
agreemants are incorporated into the Merger Agreement by the
definitions of “Entire Agreement,” "“Agreement,” and “Ancillary
Agreement .” The Emplovment and Non-Competition Agreement
extended for five years (or until 2003) and contained ongoing
obligations from both sides.

Among the remaining obligations under the Merger Agreement
are the responsibility of the Defendants and LSC for
envirconmental compliance at certain contaminated sitea. Section

4.13 (k) of the Merger Agreement provides:

11




Except ag disclosed . . . [01d] Luntz

have been in compliance with all
Environmental Lawsg. Further, axcept as
digcloged . . . within the last five (5)
years [01d] Luntz has never received any
summensg, ¢itation, direct neotice, directive,
letter or other communications, written or
oral, concerning any alleged viclations

of any Envircenmental Law, or any other
federal, state or local laws, ordinances,
rules

(Id. at § 4.13(b).)

Further, secticn 6.13 of the Merger Agreement regquires LSC
to maintain $3,000,000 in tangible net worth for a periocd of ten
vears from the closing, or until 2007, {(Id. at § 6.13.) These
covenants are enforceable under the indemnification provisions of
the Merger Agreement {(Id. at § 10.2(a).)

Section 10.2 of the Merger Agreement provides that:

Each of [01d] Luntz and LSC covenants and
agrees to indemnify and save [PSC] harmless
of and from any Claim or Less, suffered by,
imposed upon or asserted against [PSC]

as a result of, in regpect of or arising out
of:

() Any failure of LSC or [01d] Lunt=z
to perform or fulfill any covenant or
agreement under this [Merger Agreement] ;

{b) Any breach or inaccuracy of any
representation or warranty of [01d] Luntz or
LS8C contained in this [Merger Agreement] or
in any certificate or document furnished by
{01d] Luntz or LSC with resgpect to this
[Merger Agreement] ;

(¢) Any tax liability associated with
the transfer of the Excluded Assets or
Excluded Liabilities . . .; or

(d) Bl1ll claimse, demands, suits, causeg
of action, proceedings, judgments, costs and
expenges or other liabilities of any kind
whatsoever in respect of the foregoing,

i2




including reasgonable legal fees and
disbursements in connection with the
foregoing.

(Id. at § 10.2.)
Section 10.3 of the Merger Agresement imposes similar
indemnification obligaticons on the Plaintiffs:

[F5C] hereby covenantes and agrees to
indemnify and save the Luntz Shareholders and
L8C harmlegg of and from any Claim or Loss,
suffered by, imposed upon or asserted against
[PSC] . . . a8 a result of, in respect of or
arising ocut of:

{a) Any failure by [P5C] to perform or
fulfill any covenant or agreement of [PSC]
under this [Merger Agreement];

{b) Any breach or inaccuracy of any
representation or warranty of [PSC] contained
in this [Merger Agreement] or in any
certificate or document furnished by [P5C]
with respect to this [Merger Agreement]; or

{c) All eclaims, demands, suilts, causes
of acticn, proceedings, judgments, costs and
expenses or other liabilities of any kind
whatsocever in regpect of the foregoing,
including reascnable legal fees and
disbursements in connection with the
foregoing.

(Id. at § 10.3.)
The indemnification obligaticns were still largely
unperformed as of the date of the Petition since they were to

last from three to twelve vearz after Closing.’

? Section 10.1 of the Merger Agreement provides that:

All representations and warranties of the Parties

contained in or provided for by this Agreement or in
any Ancillary Agreement . . . shall survive . . . and
remain in full force and effect . . . for a period of
three (3) vears except: . . . (b) the representation

13




Section 10.7 of the Merger Agreement enumerates very
specific procedures tc be followed in the event a party seeks
indemnification. ({(Id. at § 10.7.) Section 10.7(a) regquires that
the party seeking indemnification notify the party against whom
indemnification is sought of any claimg that have been brought.
(Id.) This section also authorizes the indemnifying party te
conduct and control the gsettlement or defense of any <¢laim
brought by a third party. (Id.} The indemnified party must
cooperate and make available to the indemnifying party any
information, documents, records, or employees that may assist the
indemnifying party in defending or settling the suit. ({Id.)

The obligations imposed under section 10.7, while non-
monetary, carry significant burdens and create considerable
benefits. If the Luntz Defendante breached their indemnity
agreement, the Plaintiffs would be able to setoff payment of the
55,000,000 Promissory Note. (Id. at § 10.5.) Further, failure
to pay the Promissory Note is a material breach of the Merger
Agreement excusing Defendants from performing their environmental
indemnity obligations under Article 10 and from maintaining the
tangible net worth obligation of LSC under section 6.13.

The Plaintiffs assert that the Merger Agreement is not an

executory contract because the unperformed indemnification

made in Section 4.13, Environmental Matters shall
survive the Closing for ten (10) years; . . . . The
covenantg of the parties set forth in this Agreement
shall survive the Closing for twelve (12) years.

{Merger Agqreement at § 10.1) (emphasis added) .

14




obligaticns are not materizl. In support of their position,
Plaintiffs cite In re THC Financial Corp., 686 F.2d 7%%, 804 (9th

Cir. 1982); In re Grayson-Robingon Stores, Imc., 321 F.2d 500,

501 (2d Cir. 1%63); and In re Chateaugay Corp., 102 B.R. 335, 348

{(Bankr. S.D.N.Y. 1983).

We conclude, however, that these cases are distinguishable
from the case at hand. The court in THC held that the
indemnification obligationz were not executory because one gide
had completed performance and all that remained for the other
side was the obligation to indemnify. Similarly in Gravson, the
Court concluded that the contractsz were not executory because the
only obligation that remained unperformed was the payment of
money., Chateaugay Corp. summarizes the heldings in THC and
Graveon as followg: “the Countryman definition of executory
contracts excludes from the purview of § 365 of the Code those

contracts where opne party has completed performance, . . . or

where the opnly performance that remains is the payvment of money.”

102 B.E. at 245 (citations omitted).

In contrast, in the instant case, neither side has completed
performance and both zides have monetary and non-monetary
obligations remaining. Therefore, the cases cited by the
Plaintiffs are not applicable.

The Defendants rely on In re Presten, 53 B.R. 589 (Bankr.

M.D. Tenn. 19285) to support their asgsgertion that indemnification

provigions accompanied by other future obligations render a

contract executory. In Preston, the agreement for the sale of a




car dealership provided that the seller/debtor agreed to
indemnify and hold harmless the buyer and the buyer agreesd to
provide the debtor with twe autcmobiles per year. Although the
sale of the automobile dealership assets was the principle
purpose of the Agreement, the Preston Court concluded that the
promisge to indemnify was a substantial element of the overall
transaction. Id. at 581, The game conclusicn can be drawn in
this case: while the sale of 0ld Luntz and its assets was the
principle purposgse of the Merger Agreement, the future cobligations
were alsc substantial elements of the overall transaction. In
fact, the future cokligations of the parties remaining due in this
case are far more subsatantial than those remaining due in
Preston.

The Plaintiffs also argue that the indemnification
chligaticons imposed on the parties cannot be considered material
because they are contingent and may never materialize. We reject
this argument. While the indemnification obligations in this
cage are contingent upeon a2 future occurrence, contingency of an
obligation dees not mean it i3 not executory under section 365 of

the Bankruptey Code. Lubrizel Enterprisges, Tnec. v. Richmond

Metal Finisghers, Inc., 756 F.2d 1043, 1046 {4th Cir. 1985)
(contingent duties of defending infringement suits and

indemnification are executory and material); In re O.P.M. Leasing

Services, Ingc., 23 B.R. 104, 117 {(Bankr. 5.D.N.Y. 19282)
(obligaticn to defend infringement suits makes contract executory

as to promisor).

16




Therefore, we find that the Merger Agreement imposes
material obligations that remain unperformed, Failure of either
party to complete performance would be a material breach excusing
the performance of the non-breaching party. Consequently, we
conclude that the Merger Agreement is an executory contract under
section 365.

In addition, if the pre-payment of the $5,000,000 Promissory
Note is avoided, there would remain under the Merger Agreement
the cbligation to pay that amount. That Note represented
approximately 12.5% of the total monetary consideration due under
the Merger Agreement. Thus, it is clearly material. This
obligation, together with the other material unperformed
obligations, render the Merger Agreement executory as of the

petition date.

= The Merger Agreement Was Assumed

The Defendants assert that the Plaintiffs are estopped® from
denying that the Plaintiffs have assumed the Merger Agreement.
However, the Plaintiffs argue that no eztoppel deoctrine applies
here.

The elements of judicial estoppel are:

(1) the party to be estopped must be
advancing an assertion that is inconsistent
with a pogition taken during previous

litigation; (2) the position must be one of
fact, rather than law or legal theory; (3)

¢ pefendants assert eguitable estoppel, judicial estoppel,

claim preclusion, and izsue preclusion.

17




the prior positicon must have heen accepted by
the court in the first proceeding; and (4)
the party to be estopped must have acted
intentionally, not inadvertently.

Devan v. CIT Croup/Commer. Servs., Ine. (In re Merrv-Go-Round

Enters.), 22% B.R. 337, 345 (Bankr. D. Md. 19%%), giting Havird

Oil Co. v, Marathon 0il Co., 14% F.3d 283, 292 (4th Cir. 1998).

See algo In re Home Health Corporation of America, Inc., 268 B.R.

74, 78 (Bankr. D. Del. 2001).

The Defendants aggert that the Merger Agreement was assumed
pursuant to the Plaintiffs’ Plan of Reorganization, which
provides that the Debtors are “deemed to have assumed sach
executory contract” unlezs it was previously assumed or rejected.
(Plan of Reorganizatieon, Art. VIII, Y A.) Consistent with the
Plan, the Confirmation Order provides that “except as otherwise
provided . . . all of the executory contracts and unexpired
leages of sach Debtor shall be deemed to have bheen assumed.”
(Confirmation Order, ¥ 12.) The Confirmation QOrder binds the
Plaintiffs to all determinations in the Order and provigions in
the Plan of Recrganizaticn.® The Plan did not list the Merger
Agreement as an executory contract that would not be azsumed, and
the Merger Agreement wasg not previously rejected. Thus, we must

conclude that the Merger Agreement wag assumed pursuant to the

* The Confirmation Order provides that “the provisicns of

the Plan and the Confirmation Crder zhall be binding upon .o
the Debtors.” (Confirmation Order Y 5.) Section 1141(a) of the
Bankruptcy Code also provides that “the provisions of a confirmed
plan bind the debtor.”

18




Confirmation Order. Az such, the Plaintiffszs are estopped from

agsgerting that they did not assume the Merger Agreement.

C. The Plaintiffs Cannot Maintain Their
Preference Action

The Defendants assert that avoiding the pre-payment of the
Promissory Note as a preference would be futile since it would
result in a default under an assumed contract that must be
promptly cured according to section 365 (b).

In analyzing a preference, we begin with section 547. Of
relevance here, is subsection 547 (b) (5) which allows the
avoidance of a transfer;

that enables such creditor to receive more
than such creditor would receive if -

() the case were a casgse under chapter 7 of
this title;

{B) the transfer had not been made; and
(C) such crediteor received payment of such
debt to the extent provided by the
provigions of this title.
11 U.5.C. 8§547(b) (5).
For purposes of gubgection 547 (b) (5), some Courts conclude

that the analysis must consider the estate as of the petition

date, without regard to later events. 8ee, e.g., S5till v.

EBossville Bank (In re Chattancoga Wholesale Antigues, Tnice.), 930

F.2d 458 {(6th Cir. 1%91); Neuger v. United States (In re Tenna

Corp.), BGl F.2d 8195 (6th Cir. 1986) (citing Palmer Clay Prods.

Co. v. HBrown, 297 U.,3. 227 (1936)).




The Tepna Court based its decision on the Supreme Court

holding in Palmer Clav that the petition date (rather than the

date the preference iz commenced) is the relevant date for the
subsection 547{b) {(5) analysis. However, the Palmer Clay Court
itgelf seemed to acknowledge that the analysis cannot ignore
actual events that occur post-petition.

We may not assume that Congress intended to
disregard the actual resgult, and to introduce
the impractical rule of requiring the
determination, as of the date of each
payment, of the hypothetical gquestion: What
would have been the financial resultc if the
assets had then keen liquidated and the
proceeds distributed among the then
creditors.

Palmer Clay Prods. Co. v. Brown, 287 U.S. 227, 297 (1936).

The Tenna Court interpreted thig language very narrowly. In
Tenna, there were post-petition superpriority liens on the
estate’s assets arising from a post-petition financing
arrangement at the time the preference action was filed. The
Tenna Court found that the petition date, rather than the filing
date of the adversary proceeding, was the proper reference point
Lor the preference analysis. As a result, the Tenna Court
declined to include the post-petition debt and the superpriocrity
liens in the distribution analysis. Nonetheless, it undermined
its “narrow” reading of Palmer Clayv by including the chapter 11
post-petition administrative expenses za the egatimated chapter 7
expenses. fId. at 823,

The Tenna decisicn has been cited as a bagis for refusing to

incorporate “actual eventszs” or “actual results’ into the
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gubsection 365({b) (5) analysizs, See e.g., Alvarado v, Walsh (I

re IO Enterpriges), 12 F.2d 938, 940 {(9th Cir. 1993) (Trott, J.,
digsgenting) {disagreeing with the majority and maintaining that

the bankruptcy court must decide whether & hypothetical chapter 7
trustee would assume an executory contract regardless of whether

the contract has actually been assumed); Gosch v. Burng {(In re

Finn), 86 B.R. 902 (Bankr. E.D. Mich. 1988) (holding that payments
under a reaffirmation agreement are not distributions pursuant to
title 11 and therefore the reaffirmaticn should be ignored in the
sgubsection 547 (b) (5) analysis).

Other courts, however, do not read subsection 547(b) (5) as
narrowly as the Sixth Circuit. Basing its decision on
“congresgsional intent and common gense,” the Eleventh Circuit
concluded that a court must congider whether the underlying
contract has been assumed in the bankruptcy case in its analysis.

Seidle v. GATX Ieaging Corporation, 778 F.2d 659, 660 (llth Cir.

1985). In Seidle, during the course of a chapter 11
reorganization, the debtors agsumed the relevant contract!® and
were obligated to cure pricr defaults under that contract. Id.
at 661. Key to the 8eidle Court’s analysis was the conclusion

that if the creditor had not received the cure payment during the

1 The aszsumption was pursuant to section 1110. However,
for purposes of the subsection 547 (b) {5} analysis, sections 365
and 1110 work substantially the same. Section 1110 forces
assumption or rejecticn of airline equipment contracts within
gixty days of the petition where a typical executory contract may
be assumed or rejected anytime prior to confirmation of a chapter
11 plan. Compare 11 U.S5.C. § 365 with 11 U.5.C. § 1110.
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preference peried, it would have received that payment upon
approval of the assumpticn stipulation without threat <of a
preference acticon. Id. at 665. Thus the Seidle Court refused to
allow the trustee’'s attempt to thwart the stipulaticon by a
subsequent preference action. Id.

Eelving on the Seidle decisicon, the Ninth Circuit has held
that under subsecticn 547 (b) {(5), a bankruptcy court is not
regquired to “hypothesize whether a hypothetical chapter 7 truastee
would assume a lease” but must “base its analyeis on the fact
that the lease was actually assumed in the chapter 11

proceedings.” LCO Enterprises, 12 F.3d at 9240. The LCO Court

rejected the argument that a hypothetical chapter 7 frustee would
probably not have assumed the leasgse (when the chapter 11 debtor
had already assumed the contract) by highlighting the inequity of
the trustee’s position: maintaining continued posgsesgion of the
leased property post-petition while recovering the rent paid
prepetition. Id. at 9%42-43. 1In dismissing the preference
acticon, the LCO Court stated: “The trustee canncot use [section]
547 {(b) to circumvent the [cure] requirements of [section]
365(b)." Id. at 943.

The most recent decigion ig from the Seventh Circuit in In

re Superior Toy & Manufacturing Co., 78 F.3d 1189 {7th Cir.

1996} . The Superior Toy Court held that “8ection 547 and
[zection]l 365 are mutually exclusive avenues for a trustee. A
trustee may not prevail under both, [n]lor may a subseguent

trustee pursue one course, winen her predecessor has pursued
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another.” Id. at 1174. Central to the Superior Toy decisgion is
the conviction that zllowing a preference guit after assumption

of a contract would undermine Congress’ intent to insure that a

contracting party is made whole before it is forced to continue

performance to a debtor in bankruptey. Id.

We agree with the reasoning of the courts in Seidle, LCO,

and Supericr Teoy and reject the narrow test adopted by the Sixth
Circuit in Tenna. Thus we conclude that once an executory
contract is assumed, the trustee or debtor may not maintain a
preference action to recover payments made prepstition pursuant
to that contract. As a result, summary judgment in favor of the
Defendants i1s warranted in this case.

Even if we were to fellow the Sixth Circuit’s analysis and
conclude that the payment at issue iz a preference, the
Defendants would still have the right (under section 365) te
insist upon the repayment of the $5,000,000 ag a cure, since the
contract has been assumed. Thus, whether we consider the
assumption of the executory contract as eliminating a necessary
element of a preference or as a defense in the nature of a setoff
or reccupment, we conclude that regquiring the Defendants to repay
the £5,000,000 would be a futile act. This is particularly so in
thig case where the time to pay the 35,000,000 under the Merger

Agreement has already long passed.'

' Although the Defendants (apparently in reaction to news
reports of New Luntz’s financial troubles) caused New Luntz to
pre-pay the $5,000,000 on November 16, 19%8, that payment was due
under the contract on or before January 7, 1999, pricr to the
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IV. CONCLUSION

For the reagsong get forth above, we grant the Defendants’
Motion for Summary Judgment.

An appropriate Order ig attached.

BY THE COURT:

Dated: OCctober 18, 2002 ‘ﬁﬁxgkﬁgﬁé\Qbé;li§§E~h

Mary F. Walrath
United States Bankruptcy Judge

June 25, 19%8%, petition date. Thus, if the Neote had not been
prepaid, it would have had to be paid as part of the cure when
the Merger Agreement wag assumed at confirmation of the Debtors’
Plan,
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IN THE UNITED STATES BANKRUPTCY CCURT
FOR THE DISTRICT CF DELAWARE

IN RE: Chapter 11

FHILIP SERVICES (DELAWARE),
INC,, et al.,

Case Nos=. 99-2170 (MFW) and
99-2385 (MFW) through
99-2518 (MFW)

Recrganized

Pebtors. (Jointly Administered Under

Case No. 99-2385 (MFW))

PHILIP SERVICES CORPORATION
and LUNTZ CORPORATION,

Plaintiffs,
Adversary No. 99-346 (MFW))
V.

ANDREW LUNTZ, GREGORY LUNTZ,
Individually and in hig
capacity as Representative of
Certain Shareholders of Pre-
Merger Luntz Corporaticn,
JOHN LUNTZ and McDONAID &
COMPANY SECURITIES, INC.,

e e et M e et P S T Tt it T Tl S o Tt S M M et i i it it St

Defendants.

CRDETR
AND NOW, thias 18TH day of OCTOBER, 2002, upon consideration
of the Defendants’ Motion for Summary Judgment and the
Plaintiffs’ Response thereto, it is hereby
ORDERED that the Defendants’ Motion for Summary Judgment is
hereby GRANTED and judgment is entered in favor of the
Defendants.

BY THE COURT:

Wou RN SR

Mary F. WaPrath
United Statez Bankruptcy Judge

cc: See attached
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