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WALSH, J.

Before the Court is the nmotion (Doc. # 9) for summary
judgnment by Plaintiffs American Metrocomm Corporation (“AMC’) and
Capital Acquisition Corporation (“CAC’). Plaintiffs seek entry of
an order pursuant to 11 U S.C. 8§ 542(e)! directing Duane Mrris &
Heckscher LLP (“Duane Moxrris”), Kelley Drye & Warren LLP, Phel ps
Dunbar LLP (*“Phel ps Dunbar”), Brian A. Eddington, A Professional
Law Cor poration (“Eddi ngton”), and Breazeal e, Sachse & Wl son, LLP
(“Breazeal e”)(coll ectively, “Defendants”) to i nmedi ately turn over
al | files, papers and property related to their | egal
representation of AMC.2 | will grant the nmotion for the reasons
di scussed bel ow.

BACKGROUND

AMC filed a voluntary petition for relief under Chapter
11 of the Bankruptcy Code on August 16, 2000 (“Petition Date”).
Prior to the Petition Date, AMC was a holding conpany for
conpetitive |ocal exchange carriers (“CLECs”, collectively wth
AMC, “Debtor”) offering voice and data bundl ed tel ecommuni cati on

services to business custoners in Louisiana and M ssi ssi ppi.

1 11 U.S.C 88 101 et seq. is hereinafter referred to as “8§ __".

2 Subsequent to the filing of Plaintiffs’ notion, Kelley Drye &
Warren LLP agreed to turn over the docunents requested by
Plaintiffs. (Pls.” Reply (Doc. # 28) at 2.) Therefore, the Court
will not address the issues raised by Plaintiffs nmotion wth
respect to Defendant Kelley Drye & Warren LLP.
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Pri or to t he Petition Dat e, AMC pur chased
t el ecommuni cati ons equi pnment fromG sco Systens, Inc. and Wrl dw de
Web Systens, Inc. (“WASBI”"), a re-seller of Cisco Systems, Inc.’s
equi pnent and provider of software for the equipnent. (Duane
Morris’ Resp. (Doc. # 25), Ex. Aat 1, § 1.) Cisco Systens Capital
Corporation (collectively with Cisco Systens Inc., “Cisco”) is a
pre-petition secured | ender that financed the purchase. (ld.) CAC
is a wholly owned subsidiary of C sco Systens Capital Corporation.
Both CAC and AMC are Plaintiffs in the instant proceeding.

In May 2000, AMC commenced an action against C sco and
WASI in the Eastern District of Louisiana, alleging that C sco and
WASlI engaged in fraudulent activities related to the sale of
certain tel ecomunications equi pnent and software to AMC. (1d.)
Prior to the commencenent of AMC' s action in Louisiana, G sco
commenced an action against AMC and WASI in the Northern District
of California, alleging breach of contract in connection wth the
same transaction (both AMC's and G sco’'s actions collectively,
“AMC-Ci sco Litigation”). (Duane Morris’ Resp. (Doc. # 25), Ex. D at
1-2.) That action was transferred to the Eastern D strict of
Loui si ana i n August 2000 on grounds of convenience. (ld. at 6.) The
action was | ater dism ssed, along with AMC' s action agai nst G sco,
pursuant to a joint notion filed by AMC and Ci sco on Decenber 6,

2000. (Duane Morris’ Resp. (Doc. # 25), Ex. B)



5

Prior to the filing of the joint notion, Cisco had

acquired AMC s cl ai ns agai nst itself pursuant to an Asset Purchase
Agreement (“Agreenment”) dated Novenber 3, 2000, which was approved

by the Court in the Chapter 11 case (Anmerican MetroComm

Corporation, et al. Case Nos. 00-3358 through 00-3369 and 00-3413

t hrough 00-3420 (PJW).

In connection with the Agreenent, AMC, Ci sco, CAC and
joint bidder Madison River Communications LLC also executed an
Assi gnnent and Assunption Agreenment (“Assignnment”), pursuant to
whi ch, AMC irrevocably appointed CAC its:

attorney-in-fact (coupled with the proprietary and ot her
interests of [AMC] [t]hereby created) to take such
actions and nake, sign, execute, acknow edge and deliver
all such docunents as may fromtine to tinme be necessary
to assign to [CAC], and its successors and assigns, all
rights granted [t] herein.
(Plaintiffs’ First Req. for Judicial Notice (“RIN') (Doc. # 12),
Tab 2 at 2, § 6). (Am Conplaint | 15.)

Pursuant to both the Agreenent and the Assignnent, AMC
assigned its interest in certainlitigation clains, referred to in
t he Agreenent as “Assigned C ai nms,” and del egat ed t he nanagenent of
certain other litigation clainms, referred to in the Agreenent as
“Managed Cl ains,” (collectively, “AMC Litigation Clains”) to CAC
(See id. at 2, 1 3; Am Conmplaint ¢ 13.) CAC acquired the AMC

Litigation Cains “together wth all Shared Privileges and

Privileged Materials related thereto” (Agreenment at Y 1.1.8,



1.1.9).
“Shared Privileges” and “Privileged Materials” are
defined in the Agreenent as:

all attorney-client, accountant-client, work product, and
simlar litigation privileges, and all evidence, books,
and records subject thereto in which any Debt or or any of
its agents has any right, title or interest and which
relates to any Assigned Cains, other Property, or
Managed C ains, subject to such linmtations as are
specified in the Agreenent.

(Agreenment, Ex. Gat T (j).) The Agreenent al so provides:

[ AMC] shall take all actions necessary or appropriate to
effectuate the turnover or transfer of the Shared
Privileges and Privileged Materi al s as cont enpl at ed under
this Agreenent, including, but not |limted to, seeking
relief under any applicabl e provisions of the Bankruptcy
Code; provi ded, however, that [ CAC] shall rei nburse [ AMC]
for fees and expenses incurred to effectuate the turnover
or transfer of the Shared Privileges and Privileged
Mat eri al s. Not wi t hstanding the [sic] anything to the
contrary, [ CAC] shall have no obligation (but reserve the
option and right) to satisfy any cure costs or liens or
claims against the Shared Privileges or Privileged
Materials arising prior to the Cl osing since [CAC] has
the right and option to el ect not to redeem such product
fromsuch liens or clains... Subsequent to the d osing,
[ CAC] shall have the right to nmanage, waive, enforce or
otherwi se deal with its respective Shared Privil eges and
Privileged Materials with respect to Managed Clains as if

it were (at its option) any or all of: (i) the
representative under 11 U.S.C. 8§ 1123(b)(3)(B) enforcing
such Managed Cains... [CAC] shall resolve at [its]

expense any lawyers clains toliens on files relating to
the Assigned C ains and Managed C ai ns.

(Agreenment at f 1.5.)

Def endants are lawfirns t hat provi ded pre-petition | egal
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services to AMC in connection with the AMC-Ci sco Litigation. (Am
Conplaint § 16.) Defendants Breazeale, Phelps Dunbar and Duane
Morris have filed proofs of claimin Debtor’s bankruptcy for unpaid
| egal services.?

By letters dated Novenber 30, 2000, AMC notified
Defendants that it had transferred its interest in the AM
Litigation Clainms to C sco and requested that Defendants turn over
all files, papers and property related to the representati on of AMC
(“Attorney Files”) to Cisco or its designee, CAC. (ld. at f 21,
Ex. Athrough F attached thereto.) Defendants failed to do so. (ld.
at § 23; Aff. of Charles W Stewart (Doc. # 11) Y 3-9.) They
assert that they have statutory and/or comon law liens on the
Attorney Files due to AMCs failure to fully pay for their
servi ces.

In response to Defendants’ failure to turn over the
Attorney Files, Plaintiffs commenced this adversary proceeding
agai nst Defendants seeking (1) to conpel turnover of the Attorney

Files pursuant to 8§ 542(e)* (Am Conplaint 99 24-31), and (2)

3 Breazeale has filed proof of an unsecured claimin Debtor’s
bankruptcy. (RIN (Doc. #12), Tab 6.) Phel ps Dunbar and Duane
Morris have filed proofs of secured clainms. (ld. at Tabs 5, 12.)
Eddi ngton has not filed a proof of claim

4 Section 542(e) provides:

Subj ect to any applicable privilege, after notice and a
hearing, the court may order an attorney, accountant or
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injunctive relief pending a resolution on the nerits (id. at 1 32-
37), and Plaintiffs’ now ask for summary judgment with respect
t her et o.
DI SCUSSI ON
Standard for Summary Judgnent

Def endants respond to Plaintiffs’ notion for sunmary
j udgment by arguing that turnover is inproper under 8§ 542(e) (Duane
Morris’ Resp. (Doc # 25) at 6-11)° and that they have valid,
perfected and enforceable |liens on the Attorney Fil es which nust be
satisfied prior to turnover. (ld. at 11-19; Breazeale Mem (Doc #
23); Phel ps Dunbar Mem (Doc # 24) at 2.)

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled

to a judgnment as a mtter of law” Fed. R CGiv.P. 56(c).® The

ot her person that holds recorded i nformation, including
books, docunents, records, and papers, relating to the
debtor’s property or financial affairs, to turn over or
di scl ose such recorded information to the trustee.

> The argunents included in Duane Morris’ Resp. (Doc. # 25) have
been incorporated by reference into the nenoranda of Defendants
Breazeal e and Phel ps Dunbar. Therefore, the argunments contai ned
therein are deened to be made by all Defendants except Kelley Drye
and Warren LLP

¢ Federal Rule of Civil Procedure 56(c) is applicable to contested
matters in bankruptcy pursuant to Federal Rules of Bankruptcy
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nmoving party bears the initial responsibility of proving that no

genui ne i ssue of material fact is in dispute. See Celotex Corp. v.

Catrett, 477 U S. 317, 323, 106 S. . 2548, 2553 (1986).

Once the noving party has carried its burden of
denonstrating that no genuine issue of material fact exists, the
party opposing summary judgnent nust advance nore than concl usory

statenents and allegations. Big Apple BMN Inc. v. BMNVof North

Anerica, Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). The non-

nmoving party “nust set forth specific facts showing that there is

a genuine issue for trial.” First Nat’'l Bank of Arizona v. Cities

Serv. Co., 391 U S 253, 288, 88 S.Ct. 1575, 1592 (1968), gquoting
Fed.R. Cv.P. 56(e). In ruling on a notion for summary judgnent,
the Court nust view the evidence in the light nost favorable to

t he nonnoving party. See, e.q., Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 255, 106 S.Ct. 2505, 2513 (1986). The Court nust
accept as true the evidence of the non-noving party where it
contradicts that of the noving party. Big Apple, 574 F.2d at 1363.

| find that Plaintiffs have net their burden of
denonstrating that no genuine issues of material fact are in

di spute. See Celotex Corp., 477 U S. at 323. Although Defendants

claimthat genuine issues of material fact exist, they do not set

forth specific facts denonstrating that there is a genuine issue

Procedure 9014 and 7056.
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for trial. See First Nat’'l, 391 U S. at 288. Rather than dispute

the facts presented by Plaintiffs, Defendants set forth additional
undisputed facts and unsupported | egal concl usions. (Duane Morris’
Resp. (Doc. # 25) at 3-5.) None of the evidence presented by

Def endants contradi cts that presented by Plaintiffs. See Big Appl e,

574 F.2d at 1363. Rather, Defendants rely on the sane set of facts
to arrive at different |egal conclusions.

There is no genuine dispute that the AMC Litigation
Clainms, to which the Attorney Files relate, have been transferred
to CAC pursuant to the ternms of the Agreenent. Defendants’
subm ssion that CAC agreed, under the terns of the Agreenent, to
pay to resolve all attorneys' liens on the Attorney Files (Duane
Morris' Resp. (Doc. # 25) at 5) does not constitute a disputed fact
t hat precludes summary judgnment. CAC s obligations under the terns
of the Agreenent are a matter of contract interpretation to be
decided by the Court. Simlarly, Defendants' subm ssion that the
AMC Litigation Cains “can no | onger affect [Debtor's] Estate" as
aresult of the transfer (id.) is a matter of law for the Court to
decide, not a question of fact. Furthernore, whether Defendants
have valid and enforceable liens on the Attorney Files is an issue
that is to be decided under applicable state | aw.

Resolution of the parties’ dispute turns solely on a

determ nation of: (1) whether CAC is obligated to satisfy any
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attorneys’ liens on the Attorney Files under the terns of the
Agreenent, (2) whether turnover of the Attorney Files is proper
under 8 542(e), and (3) whether Defendants have valid, perfected
and enforceable liens on the Attorneys Files. These constitute
| egal issues that do not depend, in any way, on the resol ution of
a factual dispute. Therefore, summary judgnent is proper.’

1. CACs (bligations to Satisfy Liens on the Attorney Files
Under the Agreenent

In their efforts to defeat summary judgnent, Defendants
first point out that CAC agreed to pay to resolve all attorneys
liens on the Attorney Files pursuant to Paragraph 1.5 of the
Agreenent. (Duane Morris’ Resp. (Doc. # 25) at 5.) Paragraph 1.5
of the Agreenment states, “[CAC] shall resolve at [its] expense any
| awyers clains to liens on files relating to the Assigned C ains
and Managed Cains.” (Agreenent at f 1.5.) Defendants argue that
this | anguage concl usively denonstrates that CAC has no right to
the Attorney Files unless it pays for them Plaintiffs argue that

this provision only requires CAC to pay for the resolution of

" In addition, Breazeale's argunent that summary judgnment shoul d
be denied because five law firns agree that turnover is not
war rant ed and because this Court’s deci sion may becone controlling
case lawis not conpelling (Doc. # 23 at 9-10). The inportance of
the legal issues involved and the nunber of firns declining to
produce the Attorney Files do not in and of thenselves warrant a
full hearing on the nmerits. Sunmmary judgnent is proper whenever
there are no genuine issues of material fact and the noving party
is entitled to judgnment as a matter of law. Fed.R Cv.P. 56(c).
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Def endants’ claims to liens, not for the liens thensel ves.
| agree with Plaintiffs interpretation of paragraph 1.5
and find that CAC is obligated to pay for the resolution of
attorneys’ clainms to liens, but is under no obligation to pay for
the alleged liens. Not only does the | anguage cited by the parties
clearly and unanbi guously refer to “clains to |liens”, but paragraph
1.5 al so provides:
Not wi t hst andi ng the [sic] anything to the contrary, [ CAC]
shall have no obligation (but reserve the option and
right) to satisfy any cure costs or liens or clains
against the Shared Privileges or Privileged Mterials
arising prior to the dosing since [CAC] has the right
and option to elect not to redeemsuch product fromsuch
i ens or clainmns.
(Agreenent at 1 1.5.) dearly this | anguage provides CACw th the
“option and right” to pay off any pre-petition liens attaching to
the Attorney Files, but no obligation to do so. Therefore, | find
that if Defendants are found to have valid liens on the Attorney
Files under applicable state law, CAC may choose to satisfy
Def endants’ liens if it wishes to obtain possession of the Attorney
Files. Oherwise, CACis under no obligation to so.

[11. Tur nover

Def endant s next respond to Plaintiffs’ notion by setting
forth four argunents as to why turnover is inproper under § 542.
| will address each of these argunents separately.

A CAC s Ability to Pursue Turnover as Representative of the
Estate
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Def endants argue that turnover is inproper under § 542
because CAC s authority as representative of the estate under 8§
1123(b) (3)(B)® does not extend to a turnover action for assets in
which the debtor’s estate’s (“Estate’s”) interest has been sold.
(Duane Morris’ Resp. (Doc. # 25) at 6-7.) In support of their

argunent, Defendants rely on In re A legheny Heath, Edu. and

Research Found., 233 B.R 671 (Bankr. WD. Pa. 1999). In Al egheny,

non-debt or plaintiffs brought an action agai nst third parties under
8§ 542(a) for turnover of assets allegedly purchased froma chapter
11 debtor. 233 B.R at 674-75. The court dism ssed the first count
of plaintiffs’ conplaint, premsed on 8§ 542(a), for failure to
state a claim upon which relief could be granted, finding that
plaintiffs could not have obtained the debtor's estate’ s cause of
action under 8§ 542(a) because:
(a) such cause of action... may not be assigned unl ess,

consistent with 11 U S . C s. 1123(b)(3)(B), such an
assignnment is to a representative of a bankruptcy estate

8 Section 1123(b)(3)(B) provides:

(b) Subject to subsection (a) of this section, a plan may-

* * %

(3) provide for-
* * %
(B) the retention and enforcenent by the debtor, by the
trustee or by a representative of the estate appointed for
such purpose, of any such claimor interest;
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for the sole purpose of pursuing said cause of action
(cites omtted), and (b) plaintiffs cannot appropriately
be considered to be a representative of the instant
debtors’ bankruptcy estate since plaintiffs' pursuit of

any cause of action would be on their own behal f rather
than for the benefit of said bankruptcy estate.

Id. at 676. The court also rested its decision, in part, on the
facts that (1) the parties expressly agreed not to include the 8
542(a) turnover action agai nst the defendants in the asset purchase
agreenent, and (2) the plaintiffs did not request proper relief in
the conplaint because they sought turnover to thenselves rather
than to the estate’s trustee. |d.

Al l egheny is inapposite to the instant proceeding for
several reasons. First, Plaintiffs seek turnover under 8 542(e),
not under 8§ 542(a). Second, AMC has expressly assigned to CAC the
right to deal with the Shared Privileges and Privileged Materials
related to the Mnaged Cainms as if CAC were the Estate’'s
representative under 8 1123(b)(3)(B) enforcing such clains.
(Agreement at 9§ 1.5.) In addition, where the plaintiffs in
Al |l egheny sought turnover to thenselves as non-debtor third-
parties, AMC seeks turnover as debtor-in-possession. Finally, |
di sagree with Def endants' contention that turnover will not benefit
the Estate because the Estate’s interest in the Attorney Fil es has
been sol d.

Section 542(e) provides that subject to any applicable

privilege, the court may order an accountant or attorney to turn
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over or disclose recorded information relating to “debtor’s
property or financial affairs... to the trustee 7 11 U S.C 8§
542(e) (enphasis added). Section 1107 provides that “a debtor in
possession shall have all the rights... and powers... of a trustee
serving in a case under this chapter.” 11. U S.C § 1107.
Therefore, regardless of CACs entitlenent to pursue turnover as
the Estate’s representative under the terns of the Agreement, AMC
is entitled to seek turnover of the Attorney Files as debtor-in-
possession. The addition of CAC as a plaintiff does not alter the
fact that AMC may seek turnover on its own behal f.

Furthernore, there is no basis for Defendants’ argunent
that turnover wll only benefit CAC The Estate has already
recei ved benefit fromthe transfer of AMC s assets to CAC by reason
of the consideration it received in exchange for the transfer. In
addition, AMC remains obligated to "take all actions necessary or
appropriate to effectuate the turnover or transfer of the Shared
Privileges and Privileged Material s" to CAC under the terns of the
Agreenment. (Agreenent at § 1.5.) Any failure on AMC s part to do
so may constitute a breach of contract and give rise to rel ated
cl aims agai nst AMC. A resolution of any such claimin favor of CAC
could deplete the Estate and reduce the recovery available to
Debtor’s creditors. To the extent that turnover results in

enabling AMC to fulfill its contract obligations to CAC, | find
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that the Estate will benefit from turnover
Furthernore, | disagree with Defendants’s argunent that
Plaintiffs’ have failed to denonstrate how CAC s prosecution of the
AMC Litigation Clainms would benefit the Estate. Pursuant to the
terms of the Agreement, AMC is entitled to receive portions of
i ncreased recoveries of certain Managed C ains. (Agreement at ¢
2.1.2.) Athough Defendants argue that CAC has no incentive to
pursue such clainms, the Managed O ains include nore than just the
clainms filed against Cscointhe AMC-Cisco Litigation. Defendants
acknowl edge that AMC s cl ai ns agai nst WASI remai n pendi ng. (Duane
Morris’ Resp. (Doc. # 25 at 5.) Gven the fact that C sco filed
cl ai m8 agai nst WASlI i ndependent of those filed by AMC, | find no
basi s upon which to conclude that CAC woul d not pursue any of the
Managed C ai ns. Therefore, | find that, to the extent AMC is
entitled to receive portions of recoveries from such Managed
Clainms, the Estate would certainly benefit from turnover of the
Attorney Files.
B. The Attorney Files As Property of the Estate
Def endants next argue that turnover under 8§ 542 only
applies to property of the estate and the Attorney Files do not
constitute property of the estate owing to their sale to CAC
(Duane Morris’ Resp. (Doc. # 25) at 7-8.) | disagree. “The

Bankr upt cy Code creates a ‘two-part schenme for turnover of property
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of the estate and other information related to the debtor’s

property or financial affairs.”” Inre Foster, 188 F. 3d 1259, 1265

(10" Cir. 1999), quoting Kelly v. Blinder (In re Blinder, Robinson

& Co.), 140 B.R 790, 792 (D. Colo. 1992). Section 542(a) requires
anyone hol di ng property of the estate to deliver it to the trustee.
11 U.S.C. § 542(a); Foster, 188 F.3d at 1265. Section 542(e) allows
the Court to order “an attorney, accountant or other person that
hol ds recorded information... relating to the debtor’s property or
financial affairs” to turn over such information to the trustee.
11 U.S.C. § 542(e). Although an action for turnover under § 542(a)
requires that the informati on requested be property of the estate,
there is no such requirenent in 8 542(e). Therefore, whether the
Attorney Files constitute property of the estate is irrelevant to
the Court’s determ nation of whether turnover is proper under 8§
542(e) .
C. Propriety of Turnover Under 8 542(e)
Def endants al so argue that the Court should not apply

8§ 542(e) in the instant proceeding because turnover would be
inconsistent wwth the statute’s intended purpose. (Duane Mrris’
Resp. (Doc. # 25) at 8-10.) The legislative history of 8§ 542(e)
suggests that the provision was intended to deprive attorneys of
the | everage acquired under state lien |laws to receive full paynent

of professional fees over the debts of other creditors when the
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information withheld is necessary to the admnistration of the
estate. H R 95-595, 95'" Cong., 1%t Sess. 369-70 (1977); S.Rep. No.

95-989, 95'" Cong., 2d Sess. 84 (1978); see, e.qg., |In re Highland

Park Assoc. Ltd. P ship., 132 B.R 358, 358 (Bankr. N.D. 111

1991), quoting In re NorsomMed. Ref. Lab., Inc., 10 B.R 165, 168

(Bankr. N.D. Ill. 1981); In re Matassini, 90 B.R 508, 509 (Bankr.

MD. Fla. 1988).

Def endants’ argue that turnover would be inconsistent
with the intended purpose of 8 542(e) because Defendants wi |l not
be paid “ahead” of other creditors and because the Attorney Files
are not necessary to the admnistration of the Estate. However,
find that the instant adversary proceeding is the kind the
situation which 8§ 542(e) was enacted to prevent.

Def endants argue that they will not be paid “ahead” of
other creditors because their fees will not be paid out of the
Est at e. However, any paynent to Defendants for the Attorney Fil es,
regardless of its source, would violate bankruptcy policy by
pl aci ng Defendants in a better position than those other creditor
of the Debtor who will not receive full paynent of the debts owed
to them In addition, although |I am not persuaded by Defendants’
argunent that a court may only order turnover upon finding that the

information requested is “necessary to the admnistration of the
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estate,”® | have already discussed how turnover of the Attorney
Files benefits the Estate. See discussion supra Part 11, A Such

benefits clearly serve the interests of the adm nistration of the
Est at e.
D. The Attorney-Cient and Work Product Privileges

Finally, Defendants argue that turnover is precluded by
the | anguage in 8 542(e) which provides that the Court may order
turnover “subject to any applicable privilege.” 11 U S C 8§
542(e). Defendants argue that this |anguage precludes turnover in
the instant proceedi ng because the Attorney Files are subject to

the attorney-client privilege which AMC has refused to waive

° Defendants’ overreach by stating that the “vast majority” of
cases require that the docunents requested be necessary to the
adm ni stration of the debtor’'s estate. (Duane Mrris Resp. (Doc.
# 25) at 9-10.) Wth the exception of In re Matassini, 90 B.R 508
(Bankr. MD. Fla. 1988), none of the cases actually find that the
docunents nust be necessary to the admnistration of the estate
before ordering turnover. See Inre OP.M Leasing Serv., Inc., 13
B.R 64, 69-70 (S.D.N Y. 1981) (citing legislative history of 8§
542(e) but addressing the issue of whether the debtor’s attorney-
client privilege passes to its trustee); Drenfeld, Geene &
Bl ackburn Co. v. Onsted Utility, Inc. (ln re Onsted Uility,
Inc.), 127 B.R 808, 813 (Bankr. N.D. Onhio 1991) (“[i]t is unclear
to the Court at this point whether the litigation... has or wll
result in any benefit to the Debtor or its estate.”); In re Jarax
Int’l, Inc., 81 B.R 715, 718 (Bankr. S.D. Fla. 1987) (ordering | aw
firmto permt Trustee to inspect and copy any records relating to
the affairs of the debtor and stating, “[t]he current posture of
this case makes a determnation by the Trustee and this Court of
the inportance of the records held... to the adm nistration of the
estate inpossible...”); In re Sea Catch, Inc., 36 B.R 226, 232
(Bankr. D. Alaska 1983) (citing legislative history of § 542(e),
but finding 8 542(e) inapplicable).
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(Duane Morris’ Resp. (Doc. # 25 at 10-11.) Defendants al so argue
that turnover is precluded by the work product privilege because
such privilege is held by attorneys as well as their clients and
t herefore, cannot be waived w thout Defendants’ consent. (1d.) |
find that Defendants are incorrect on both counts and hold that
neither privilege bars turnover of the Attorney Files under 8§
542(e).

Federal Rule of Evidence 501 provides that, except where
state | aw provi des the governing rule in civil proceedi ngs, control
of a debtor's privileges is governed by federal comopn |aw.
Fed. R Evid. 501. 1In the instant proceeding, the issue of whether
or not turnover is proper under 8 542(e) is governed by federal
bankruptcy |law. Therefore, federal common |aw governs control of

Debtor's privileges. Seeid.; Foster,188 F.3d at 1264; |n re Bane,

251 B.R 367, 372 (Bankr. D. M nn. 2000).

1. The Attorney-Client Privilege

Def endants argue that AMCs failure to waive the
attorney-client privilege precludes turnover. The purpose of the
attorney-client privilege is to "encourage full and frank
comuni cation between attorneys and their clients and thereby
pronote broader public interests in the observance of |aw and

adm ni stration of justice." Upjohn v. United States, 449 U S. 383,

389, 101 S.Ct. 677, 682 (1981). The privilege was i ntended for the
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ultimate benefit of the client and to protect the client against
di scl osures constituting a breach of the client’s trust. Donovan

v. Fitzsimons, 90 F.R D. 583, 587-88 (N.D. IIl. 1981). The party

claimng the privilege has the burden of establishing it
applicability, which is narrowmy construed. Foster, 188 F.3d at
1264.

Qut si de of bankruptcy, the client is the sole hol der of

the attorney-client privilege. In re Banme, 251 B.R at 372.

However, in Commodity Futures Tradi ng Conmmin v. Wei ntraub, 471 U. S.

343, 105 S. Ct. 1986 (1985), the United States Suprene Court held
that the trustee of a corporation in bankruptcy al so has the power
to waive the corporation's attorney-client privilege with respect
to pre-bankruptcy communications. |d. at 358. In making its
decision, the Court reasoned that "[b]ecause the attorney-client
privilege is controlled, outside of bankruptcy, by a corporation's
managenent, the actor whose duties nost closely resenble those of
managenent should control the privilege in bankruptcy". 1d. at

351-52; see also Bane, 251 B.R at 373 ("Wiile the corporation

remai ns i n possession, its nmanagenent controls the attorney-client
privilege.")

In this Chapter 11 case, AMC is a debtor-in-possession.
Therefore, AMC controls the attorney-client privilege with respect

to both its pre- and post-petition communications wth Defendants.
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See Wi ntraub, 471 U. S. at 358; Bane 251 B.R at 370, 375 (hol ding,

upon conversion of individual debtor’s chapter 11 case to chapter
7, that the attorney-client privilege passed to trustee wth
respect to all comuni cations of debtor during the period he served
as debtor-in-possession as to all matters having to do with the

adm nistration of the estate); see also OP.M Leasing, 13 B.R at

67 (“It is equally clear that a debtor in bankruptcy is entitled to
the benefit of the attorney-client privilege.”)

As a result, | am not persuaded by Defendants argunent
that turnover of the Attorney Files to CAC is precluded by AMC s
failure to waive the attorney-client privilege. As di scussed
above, in addition to CAC s request for turnover, AMC requests
turnover onits own behalf. Therefore, by arguing that turnover is
i nproper without a waiver of the attorney-client privilege,
Def endants effectively attenpt to assert the privilege against
their own client, the privilege-holder. However, because AMC
remains the sole holder of the attorney-client privilege in
bankruptcy, Defendants have no ability to assert the privilege

unl ess acting with AMC's authority to do so.! Therefore, |I find

10 Furthernore, as AMC's “attorney-in-fact” under the Assignnent
(RIN (Doc. # 12), Tab 2 at 2, § 6), and having received the “right
to manage, waive, enforce or otherwise deal with its respective
Shared Privileges and Privileged Materials with respect to Managed
Clainmns as if it were (at its option) any or all of: (i) the
representative under 11 U S . C 8§ 1123(b)(3)(B) enforcing such
Managed C ains” under the Agreenent (Agreenent at § 1.5), CAC
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turnover is not precluded by AMC s purported failure to waive the
attorney-client privilege.

2. The Work Product Privilege

Def endants al so argue that turnover is precluded by the
wor k product privilege which partly belongs to Defendants and
t herefore, cannot be waived without their consent. (Duane Morris’
Resp. (Doc. # 25) at 11.) Unlike the attorney-client privilege, the
work product privilege is intended to protect against the
di scl osure of nental inpressions, conclusions and opinions of an

attorney. See Donovan, 90 F.R D. at 588. The work product doctri ne,

codified in Rule 26(b)(3) of the Federal Riles of Gvil Procedure
provides that “a party may not obtain discovery of docunents or
other tangible things prepared in anticipation of litigation or
trial.” Fep. R G v. P. 26(b)(3). The privilege pronotes the
adversarial system by protecting the confidential nature of
materials prepared by attorneys in anticipation of litigation,
enabling attorneys to prepare cases without fear that their work

product will be used against their clients. Wstinghouse El ec.

Corp. v. Republic of the Philippines, 951 F.2d 1414, 1428 (3d Cr

1991).

Defendants cite Donovan v. Fitzsimons, 90 F.R D. 583

shares AMC's privileges equally wwth AMC. Therefore, Defendants
cannot invoke the attorney-client privilege against either
Plaintiff.
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(N.D. Ill. 1981) and Renmington Arns Co. v. Liberty Mitual Ins. Co.,

142 F. R D. 408 (D. Del. 1992) in support of their argunent that the
wor k- product privilege belongs in part, if not solely to

Def endant s. However, neither Donovan, nor Renington Arns Co.

addresses the situation in which an attorney attenpts to assert the

wor k- product privilege against his own client. See Donovan, 90

F.RD at 584 (Secretary of Labor sought production of certain
records of the Central States, Southeast and Southwest Areas
Pensi on Fund i n connection wi th underlyi ng ERI SA acti on); Rem ngton
Arnms Co., 142 F.R D. at 410 (Insurer with contractual obligationto
defend and indemify insured under various excess liability
i nsurance policies noved to conpel docunments rel ated to underlying
clai ns against insured for environnmental damage).

QO her courts dealing with that specific situation have
recogni zed that the work product doctrine “does not apply to the
situation in which a client seeks access to docunments or other
tangi ble things created or amassed by his attorney during the

course of the representation.” Spivey v. Zant, 683 F.2d 881, 885

(5'" Cir. 1982); see also dark v. Mlam 847 F.Supp 424, 426

(S.D.WVa. 1994; Martin v. Valley Nat’| Bank 140 F. R D. 291, 320-21

(S.D.N. Y. 1991) (On its face [the work product doctrine] does not
give an attorney the right to wthhold work product from his own

client...”; Resolution Trust Corp. V. H P.C., 128 F. R D. 647, 649
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(N.D. Tex. 1989); Roberts v. Heim 123 F.R D. 614, 634 (N.D. Cal.

1988) (“It is difficult, if not inpossible, to see how providing a
client wwth his attorney’s work product, which has been created by
his attorney and for his benefit and not that of the attorney,
woul d in any way run afoul of the public policy in favor of work-
product privilege as announced by the California | egislature...”);

Brown v. Car Ins. Co., 634 So.2d 1163, 1167 (La. 1994) (“Although

a lawer may claim the work product privilege in opposition to
third persons, he cannot invoke the privilege against his own
client, because the client is the ultimte and primary beneficiary

of the privilege.”); Mileski v. Corporate Life Ins. Co., 641 A 2d

1, 5 (Pa. Commw. Ct. 1994); but see Lasky, Haas, Cohler & Munter v.

Superior Court, 172 Cal.App.3d 264, 279 (Cal. App. C. 1985)

(stating, “[t]here are strong ethical public policy considerations
for concluding that the client has an absolute right of access to
all work product generated by his attorney in representing the
client’s interests,” but holding that the attorney is the excl usive
hol der of the work-product privilege).

In addition, the courts in both Donovan and Reni ngton
Arns Co. recogni ze that the work product privilege is not absol ute.

Donovan, 90 F.R D. at 588; Renmi ngton Arns Co., 124 F.R D. at 4109.

Rat her, both recogni ze that work product may be di scovered upon a

showi ng of a substantial need for the docunments and the inability
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to obtain their equivalent w thout undue hardship. Donovan, 90
F.RD at 588 (holding that the interests in attorney privacy
yielded to the needs of the Secretary of Labor, as the
representative of fund participants and beneficiaries, to discover

material); see also Remngton Arms Co., 124 F.R D. at 419 (“The

Third Circuit also allows the discovery of opinion work product on
a showi ng of good cause in rare situations, although this standard
is evidently nore difficult to neet than that for factual work

product.”), citing In re Gand Jury Investigation, 599 F.2d 1224,

1233 (3d Cir. 1979) (finding that the governnent denonstrated “good
cause” to overcone the protection of the work-product doctrine).
In Iight of the circunstances and facts of this case, |
choose to follow those courts recognizing that “the work product
doctrine pertains to materials... sought by an adversary of the

attorney’s client.” Spivey, 683 F.2d at 885; see al so Foster, 188

F.3d at 1272 (stating that individual debtor’s concern about
incrimnation “does not entitle an attorney to withhold from a
client’s trustee in bankruptcy work-product prepared for the
client’s pre-petition lawsuits, so long as the trustee and the
client are not adverse in those suits”). There is a distinction
between situations where the attorney’'s assertion of the work
product privilege benefits the client, and situations |ike the

I nstant proceedi ng where assertion of the privilege acts to the
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client’s detrinment. To allow Defendants to invoke the privilege
woul d inhibit AMC s chances of maxim zing recovery of its portion
of the Mnaged Cains and contravene the bankruptcy goal of
maxi m zing Debtor’s estate for the benefit of all creditors. It
woul d al so contravene the privilege' s purpose of pronoting the
adversarial system and preventing Defendants’ work product from

bei ng used against their clients. See Wstinghouse, 951 F.2d at

1428. Therefore, | find that turnover is not precluded by the work
product privilege.!

Having found that neither the attorney-client or work
product privileges preclude turnover, | also find that Defendants
must turn over the Attorney Files to AMC as debtor-in-possession.
The only issue that remains is whet her Defendants have valid |iens
on the Attorney Files constituting secured clains in Debtor’s

bankruptcy. See, e.qg., Onsted, 127 B.R at 811 (“courts do seem

t o be unani nous in concl udi ng that section 542(e) does not void the

retaining lien...”); Inre Matassini, 90 B.R at 509. |If so, under
the terns of the Agreenent, CAC will have to pay to obtain the
Attorney Files. If not, Defendants nust turnover the Attorney

Files to Plaintiffs w thout conpensati on.

11 CAC has equal rights to assert and/or waive AMC s work product
privilege for the sane reasons CAC has the right to assert and/or
wai ve AMC' s attorney-client privilege. See discussion, supra note
10.



28
| V. Validity of Defendants’ Liens on the Attorney Files

Def endants argue that they have valid, perfected and
enforceable liens on the Attorney Files wunder the [|aws of
Loui siana, Illinois and Del aware. (Duane Mrrris’ Resp. at 12-19;
Breazeal e (Doc. #23); Phelps Dunbar Mem (Doc # 24) at 2.)
Def endants contend that their liens on the Attorney Files survived
the transfer of AMC s assets to CAC because they were not provided
wWith notice prior to the transfer. (Duane Morris’ Resp. at 18-19;
Phel ps Dunbar Mem (Doc # 24) at 2.) As a result, Defendants argue
that they have secured clainms in Debtor’s bankruptcy which, under
the terns of the Agreenent, nust be satisfied by CAC prior to
turnover. (Duane Morris’ Resp. at 18-19; Phel ps Dunbar Mem (Doc #
24) at 2.)

Plaintiffs di spute Def endants’ contentions that they have
valid liens under applicable state law. Al though Plaintiffs agree
that Louisiana |aw governs the issue with regard to Eddi ngton'?
Phel ps Dunbar and Breazeale, Plaintiffs argue that Louisiana does
not recognize attorneys’ liens in client papers. In addition,

while Plaintiffs do not dispute that Illinois and Del aware

12 Al t hough Defendants state that Del aware and Loui si ana | aw govern
Eddi ngton’s alleged lien (Duane Morris’ Resp. (Doc. # 25) at 11-
12), their discussion of Eddington’s lien focuses solely on the
applicability of Louisiana law (id. at 16-18). Plaintiffs agree
t hat Loui si ana | aw governs Eddington’s lien. In addition, for the
reasons discussed in Part IV.B. of this opinion, | find Del anare
| aw i napplicable. See discussion infra Part |V.B.
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recogni ze an attorneys’ lien in client papers, they argue that
California | aw governs the issue with regard to Duane Mrris.®? |
wi || address each dispute separately.

A. Defendants Phel ps Dunbar, Eddi ngton, and Breazeal e

Loui si ana Rul e of Professional Conduct 1.16(d) provides
that, upon termnation, a | awer nust do that which is reasonably
practicable to protect his client's interest. La. State Bar Art.
16, R Prof. Conduct, Rule 1.16(d). This includes "surrendering
papers and property to which the client is entitled." 1d. The
Rul e al so provides that "[t]he | awer may retain papers relating to
the client to the extent permtted by other law " Id. Plaintiffs
argue that Defendants have no lien on the Attorney Fil es because no
other law in Louisiana recognizes an attorney’s retaining lien in
client files and papers. (Pls.” Mem (Doc. # 10) at 7.) Defendants
di sagr ee.

To support their contention that the Louisiana Cvil Code
provides for an attorney to assert a retaining lien in his work
product, Defendants cite to Louisiana G vil Code Article 3227
(Breazeale Mem (Doc. # 23) at 2.)'* Article 3227 provides:

[ h] e who has sol d to anot her any novabl e property, which

13 See discussion, supra Part |I.

4 The argunents nade by Breazeal e and Phel ps Dunbar in opposition
Plaintiffs' notion have been adopted by each other, but not by
Duane Morris or Eddi ngton.
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is not paid for, has a preference on the price of his
property, over the other creditors of the purchaser,
whet her the sale was made on a credit or without, if the
property still remains in the possession of the
pur chaser.

LA. Cv. Copbe Ann. art. 3227. Defendants argue that this |anguage
provides |awers wth a Cvil Code vendor's lien on their work
product under Louisiana law. | disagree.

Article 3227 speaks only wth respect to a vendor’s
preference in property that he sold to a debtor over the Iiens of
the debtor’s other creditors. Article 3227 says nothing wth
regard to a vendor's rights in such property vis-a-vis the debtor.
In the instant case, there are no other creditors claimng a lien
on the Attorney Files possessed by each Defendant. The dispute
does not concern Defendants' preference in the Attorney Files over
Debtor's other creditors, it concerns only Defendants' rights in
the Attorney Files with respect to Debtor itself. Therefore, | find
Article 3227 inapplicable.

Simlarly, | am not persuaded by Defendants’ argunents
that both the Louisiana Suprenme Court and the Court of Appeal for
Loui si ana have recogni zed an attorney's conmon law right to retain
client papers in his possession. (Duane Mrris' Resp. (Doc. # 25)
at 16-17.) Neither case cited by Defendants addresses the issue of

whet her a | awyer nmay assert aretaining lienin his client’s papers

and files. See Butchers' Union Slaughter-House & Live-Stock
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Landing Co. v. Crescent Cty Love-Stock Landi ng & Sl aught er - House

Co., 6 So. 508, 510-12 (La. 1889) (holding that attorney had right
to a retaining lien in client funds recovered in one lawsuit for

fees and expenses owed for other cases in which he had represented

plaintiff); Bd. of Trustees of E. Baton Rouge Mrtgage Fin. Auth.

v. All Taxpayers, 361 So.2d 292, 296 (La. C. App. 1978) (holding

defendant, as judgnent creditor of plaintiff, could not garnish
plaintiff’s funds in attorneys' possession where attorneys were
entitled to such funds against plaintiff for wunpaid |egal
services). The |anguage cited by the courts recognizing that the
common law solicitor's retaining lien attached to all client's
docunents in an attorney's possession appears to be dicta. See

But chers' Union, 6 So. at 511 ("W quote fromEwel|l Evans, Ag., as

follows: ...[t]he retaining lien of a solicitor attaches to all
deeds, papers, noney and chattels in his possession, belonging to
his client, and which have cone into his hands in the course of and
with reference to his professional enploynent..."); Bd. of
Trustees, 361 So.2d at 295 ("Under the common |law, there are two
kinds of attorneys' liens: (1) a charging lien... and (2) a
retaining lien, the right to retain possession of a client's
docunents, noney, etc., until paid for his professional services.")

While both courts expressly recognized the attorneys’
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retaining lien in clients funds,! neither recognized or even
addressed the issue of whether Louisiana provides for attorneys’

retaining liens inclients' files and papers. See Butchers' Union,

6 So. at 510; Bd. of Trustees, 361 So.2d at 296. Although

Def endants argue that there is no basis for distinguishing between
the two types of retaining liens, | disagree.

Loui si ana case | aw shoul d not be extended to recogni ze an
attorneys' lien in client papers where one is not otherw se

expressly provided for. See e.qg., Anerican-La France & Foanmite

| ndus. v. Town of Wnnfield, 168 So. 293, 295 (La. 1936) (denying

claimof vendor's lien and privilege on fire apparatus sold to town
and stating, "[p]rivileges cannot be extended by inplication or
anal ogy; they are never allowed but when expressly granted by

law..."); Smith v. Vicksburg S. & P. Ry. Co., 36 So. 826, 828 (La.

1904) ("In this state the [charging] lien is regul ated by statute.

W do not think we should extend the scope and effect of the

15 The retaining lien for attorneys' fees in Louisiana was
established by the Louisiana Suprene Court’s interpretation of
Article 3022 and 3023 of the Louisiana G vil Code in Butchers

Union. Bd. of Trustees, 361 So.2d at 295. Article 3022 provides
that a principal ought to reinburse an [attorney] and, absent fault
upon the part of the agent, cannot refuse to pay. LA. Gv. Cobe ANN.
art. 3022. Article 3023 expressly provides that the [attorney] nmay
retain fees and expenses "out of the property of the principal in
his hands." LA. Cv. Cope AwN. art. 3023 (emphasis added ). The
inclusion of the words “out of” suggest that Louisiana only
recogni zes an attorney’s retaining lien in client funds because
fees and expenses can only be retained “out of” nobney, not papers
and files.
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statute in order to recognize a lien not enbraced in its terns").
The |anguage contained in the cases and statutes cited by
Def endant s shoul d not be liberally construed to create new | aw when
the effect of such a construction would be to give Defendants a
preferred position in Debtor’s bankruptcy. To hold that Louisiana
recogni zes an attorneys’ retaining lien in client’s papers and
files would, in effect, place Defendants in positions of secured
creditors ahead of Debtor’s general unsecured creditors. Absent
unequi vocal Loui siana statutory or case |aw authority recogni zi ng
an attorneys’ retaining lien in a client’s papers and files, |
conclude that no such lien exists in the instant situation.

B. Defendant Duane Morris
The parties disagree as to which state’s | aw governs the
determ nation of whether Duane Mrris has a valid lien on the
Attorney Files. Plaintiffs argue that California | aw governs the
determ nation. Defendants argue that Del aware and/or Illinois | aw
apply. The first step in a choice-of-law analysis is to determ ne
whether a true conflict exists between applicable state |aws.

Wllians v. Stone, 109 F. 3d 890, 893 (3d Cir. 1997). The parties do

not dispute that Duane Morris woul d have a valid, enforceable |lien
under the laws of Illinois or Del aware, but woul d not have a valid,
enforceable lien under California |l aw. Because the outconme of the

parties' dispute differs dependi ng on which state's | aw governs the
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determi nation, the Court nust apply the Restatenent (Second) of
Conflict of Laws’ “nost significant relationship” test to determ ne
which state law applies.® See Del. R Prof. Conduct 8.5, Conment
(“If the rules of professional conduct in the two jurisdictions
differ, principles of conflict of laws may apply... Were [a]
lawer is licensed to practice law in two jurisdictions which
i npose conflicting obligations, applicable rules of choice of |aw
may govern the situation.”)

Under 8§ 188 of the Restatenent, “[i]n the absence of an
effective choice of law by the parties,” the factors to be
considered in determ ning which state’'s | aw governs a particul ar
I ssue include: (a) the place of contracting;(b) the place of

negoti ati on of the contract; (c) the place of perfornmance; (d) the

' “There is substantial disagreenent anong the courts as to
whet her or not a federal court exercising bankruptcy jurisdiction
must follow the choice-of-law rules of the state in which it sits
or the federal comon |aw choice-of-law rules.” T. Frederick
Jackson, Inc. v. Pepper, Hamlton & Scheetz, LLP (In re Qdsen
Indus., Inc.), 2000 W. 376398, at *11 (D. Del. WMar. 28, 2000).
However, in the instant action it is does not matter which choice-
of -lawrul e the Court applies because both Del aware and t he feder al
common | aw apply the Restatenent’s “nost significant relationship
test” to decide choice of |awissues. See, e.qg., Schering Corp. v.
Zeneca Inc., 958 F. Supp. 196, 202 (D. Del. 1996); E.I. Du Pont De
Nenours & Co. v. Admiral Ins. Co., 1991 Del. Super. LEXIS 416, at
*4 (Del. Super. Qct. 22, 1991); In re Vortex Fishing Sys., Inc.
262 F.3d 985, 994 (9" Cir. 2001)(“Federal choice of law rules
follow the approach of the Restatenent (Second) of Conflict of
Laws.”); Velasquez v. Crown Life Ins. Co., 1999 W 33305652, at *4
(S.D. Tex. Aug. 10, 1999) (“Both Texas and federal choice of |aw
principles look to the Restatenent (Second) of Conflicts of Laws
for deciding choice of |aw questions.”)
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| ocation of the subject matter of the contract; and(e) the
dom cile, residence, nationality, place of incorporation and pl ace
of business of the parties. Restatenment (Second) Conflict of Laws

§ 188; see, e.qg., E.I. Du Pont De Nenours, 1991 Del. Super. LEXI S

416, at *5. These factors are to be evaluated according to their
relative inportance with respect to the issue involved and in
consideration of the conflict of law principles listed in 8§ 6 of
the Restatenent!’. Restatenent (Second) Conflict of Laws § 188,

Comment b at 576; see, e.q., E.I. Du Pont De Nenpurs, 1991 Del

Super. LEXIS 416, at *5, 8*. Odinarily, where the place of
contracting and perfornmance are the sane, the law of that state
will control. Restatenent (Second) Conflict of Laws 8§ 188(3); see

also Northwestern Nat’'l Ins. Co. v. Esmark, Inc., 1996 W. 527349,

at *4 (Del. Super. Ct. 1996). However, where the policies set

forth in 8 6 of the Restatenment require otherw se, these factors

1 Section 6 of the Restatenent provides, in pertinent part:
* * %
(2) ... the factors relevant to the choice of the

applicable rule of |aw include:

(a) the needs of the interstate and international systens,

(b) the relevant policies of the forum

(c) the relevant policies of other states and the relative
interests of those states in the determ nation of the
particul ar issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of
I aw,

(f) certainty, predictability and uniformty of result, and

(g) ease in the determ nation and application of the law to

be appli ed.
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will not be controlling. Restatenent (Second) Conflict of Laws 8

188(3); see also Esmark, 1996 W. 527349, at *4.

Applying this analysis to the facts before nme, | find
that Louisiana and California have the nobst significant
rel ati onship with AMC, Duane Morris (collectively, the “Parties’”)
and their contractual relationship. Therefore, Louisiana and/or
Californialawgovern the determ nation of whet her Duane Morris has
a valid lien on the Attorney Files.

Contrary to Defendants’ assertion, Delaware is not a
rel evant jurisdiction. (Duane Morris’ Resp. (Doc. # 25) at 11-14.)
The fact that the i nstant adversary proceeding is currently pendi ng
i n Del aware has no bearing on the i ssue of whether Duane Morris has
avalid lien on the Attorney Files. Delaware has no relationship
to the Parties or their contractual relationship other than the
fact that AMC is incorporated and has filed for bankruptcy in
Del aware. More significant than the Parties contact w th Del aware
is their contact with Louisiana, the place where AMC has its
princi pal place of business and one of the states where performance
of the contract took place. See Restatenent (Second) of Conflict
of Laws § 188, Comment e (“At least with respect to nost issues, a
corporation’s principal place of business is a nore inportant
contact than the place of incorporation”).

In addition, I am not persuaded by Defendants argunent
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that Illinois |awapplies. The fact that Duane Morris has an office
inlllinois and that the Parties happened to negotiate and execute
the engagenent letter securing Duane Morris’ services in that
office is insignificant. Duane Morris has nineteen offices
nationw de, including an office in California, one of the places
where the contract was performed. Although the first two factors
listed in § 188(2) are Illinois contacts, |I find these contacts to

be nmerely fortuitous. See, e.q., Esmark, 1996 WL 527349 at *4; E.|I.

Du Pont De Nenours, 1991 Del. Super. LEXIS 416 at *14; Restatenent

(Second) Conflict of Laws § 188, Comment e at 579-80 (“the place of
contracting will have little significance, if any, when it is
purely fortuitous and bears no relation to the parties and the
contract.”)

The fact that the case files are currently located in
I[I'linoisis alsoinsignificant. Duane Morris' representation of AMC
has term nated and therefore, it is irrelevant where the Attorney
Files are currently located. Furthernore, the Attorney Files do
not constitute the subject matter of the contract. As a contract
for legal services, all that coul d possibly be characterized as the
subject matter of the Parties' contract are the services Duane
Morris provided on behalf of AMC in connection to the AMC-Gisco
Litigation. These services were perfornmed in California and

Loui siana. Al though Duane Morris argues that Illinois was al so a
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pl ace of performance, | disagree.'® 1In ny view, for the purposes
of a choice-of-1law analysis, where a client retains an attorney in
connection with an action or proceeding, the place of performance
is the jurisdiction in which the action or proceedi ng takes pl ace.

In ny opinion, the place of performance is the nost
substantial factor to be considered in determ ning which state's
| aw governs the determ nation of whether Duane Mrrris has a valid
lien on the Attorney Files. Both the unpaid fees and expenses t hat
Duane Morris clains gave rise to its lien, and the Attorney Files
to which Duane Morris contends it lien attaches were generated
and/or entrusted to Duane Morris in connection to the litigation
pending in California and Louisiana. It is appropriate, therefore,
that California and/or Louisiana | aw be applied. See Esnark, 1996
W 527349 at *4-5 (applying Delaware law in an action for
i ndemmi fi cation under a hold harnl ess agreenent where t he agreenent
was negotiated, signed and would be perforned in Illinois, but
where the risk-producing activity ~causing the need for
i ndemmi fication arose in Delaware and where the plaintiff sought
“indemmification for attorneys’ fees and expenses that were, for
the nost part, generated inlitigationin Delaware.”) Oher courts

have found that the law of the place in which performance of a

' |Inits Response (Doc. # 25), Duane Morris argues that “the place
of performance was Illinois, Louisiana and California.” (ld. at
15.)
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contract between the attorney and client was intended or
antici pated governs the exi stence and effect of an attorney’s lien

arising out of that contract. See, e.q., Peresipka v. Elgin, J. &

E. Ry. Co.,231 F.2d 268, 271 (7" Gr. 1956) (Finding that Illinois
governed t he exi stence of an attorney’s lien where “irrespective of
whet her the contract was signed in Indiana or Illinois, the record
unm st akably discloses that it was to be perfornmed in the latter

state.”); Geat Lakes Transit Corp. v. Marceau, 154 F.2d 623, 624,

625 (2d G r. 1946) (Finding New York | aw governed attorneys’ lien
where contract was signed inlllinois, but “[t]he Court bel owfound
that the parties to the ... retainer intended that any action on

t he cl ai mshoul d be brought in New York.”); Lehigh & NE. R Co. v.

Finnerty, 61 F.2d 289, 290 (3d Gir. 1932) (“[t]he enploynment of an
attorney of New Jersey and the bringing of suit in New Jersey
i ndicate that the parties intended fromthe first that suit should
be brought in that state. And bei ng brought there, the | aws of that
state control as tothelien.”); Sea Catch, 36 B.R at 229-30 ("The
law of the place in which the contract between the attorney and
client is to be performed or the site of the fund has been said to
govern the existence and effect of an attorney's lien.")

Fi nding that California and/or Louisiana | aw govern the
determ nati on of Duane Morris’ lien on the Attorney Files protects

both the Parties' justified expectations and the values of
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certainty, predictability and uniformty of result. Restatenent
(Second) Conflict of Laws 8§ 188, Comment b ("the protection of the
justified expectations of the parties is of considerabl e i nportance
in contracts...[t]he need for protecting the expectations of the
parties gives inportance in turn to the values of certainty,
predictability and wuniformity of result.”) Duane NMorris was
retained to represent AMC in connection with the AM:Gi sco
Litigation. At the tinme the engagenent |etter was signed, the
AMC-Cisco Litigation was already pending in Louisiana and
California. The sequence of events evinces the Parties intent
and/ or anticipation that Duane Morris' services would primarily be
performed in California and Loui siana. As such, the Parties shoul d
have expected that Loui si ana and/or California lawwuld govern the
issues arising out of their contractual relationship and its
per f or mance.

| disagree with Duane Mrris' contention that AMC had a
reasonabl e expectation that the professional standards of Illinois
woul d govern the representation nerely because AMC signed the
contract inlllinoiswithlllinois attorneys. | findit nore likely
that AMC woul d expect the professional standards of California
and/or Louisiana to govern because those are the places where
performance of the contract was intended, anticipated and actually

took place. AMC would be particularly likely to expect Louisiana
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| aw to govern because AMC has its principal place of business in
New Or | eans.

In addition, Duane Mrris cannot argue that it had a
justified expectation that only Illinois law would control. As
menbers of the |egal profession, Duane Morris attorneys know, or
shoul d know, that they becone subject to the professional rules of
conduct in each state in which they appear on behalf of a client.
Two Illinois attorneys appeared on behalf of AMC in California,
were admtted pro hac vice for that purpose, and therefore, agreed
to abide by California s Rul es of Professional Conduct. One of the
attorneys representing AMC is a nenber of the California Bar.
Ci sco's action agai nst AMC was transferred to Loui si ana upon noti on
submtted by these attorneys. At the sane tine, AMC s action
agai nst Cisco was pending in Louisiana. Therefore, Duane Morris
shoul d have reasonably expected that Loui siana and Cal i fornia m ght
govern the determ nation of whether it has a valid lien on the
Attorney Files.

Furthernmore, California and Louisiana have a greater
interest in having their |laws applied to the determ nation of Duane
Morris' lien than Delaware or Illinois. As previously discussed,
Del aware has little or no relationship to AMC s action against
Cisco, the Parties or their contract. Although Illinois may have

an interest in protecting the expectations of their attorneys in
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getting paid, Louisiana and California have a greater interest in
regul ati ng the conduct of attorneys appearing before their courts
to ensure that the attorneys' clients are properly represented and
that the attorneys act in the clients' best interests. California
has a particul ar i nterest because one of the attorneys in question
is a menber of the California Bar. Loui si ana has an additi onal
interest inprotectingits residents' rightstolitigate any clains
they nay have against others. This interest becones particularly
significant where those residents are debtor’s in bankruptcy and
their estates could benefit from recoveries that nmay not be
obt ai nabl e without the use of information in the Attorney Files.
Furthernore, any interest of Illinois in protecting resident
attorneys is offset by Duane Mrris’ know edge that it would be
perform ng services for AMCin California and Loui si ana and t hereby
beconme  subj ect to the professional standards  of t hose
jurisdictions.

In light of the facts and the considerations discussed
above, | find that California and/or Louisiana |aw govern the
deternmi nati on of whether Duane Morris has a valid, perfected lien
on the Attorney Files. Because there is no conflict between the
| aws of Louisiana and California on the issue of whether an
attorney may retain alienin clients’ files and papers, the Court

need not engage in a choice-of-law analysis as between those two
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states. WIlians, 109 F.3d at 893; see discussion, supra Part |V-

A see also Acad. of California Optonetrists, Inc. v. Superior

Court, 51 Cal.App.3d 999, 1006 (Cal. C. App. 1975) (hol ding,
"where the subject matter of an attorney's retaining lien is of no
econonmic value to him but is used only to extort disputed fees
from his client, the lien is void"); Kallen v. Delug, 157
Cal . App. 3d 940, 950 (Cal. C. App. 1984) (stating that it is a
breach of the attorney’s fiduciary duty “to retain a client's case
files after discharge [of the attorney], in that an attorney's work
product belongs absolutely to the client whether or not the
attorney has been paid for his services" (citations omtted)). I
find that Duane Morris does not have a valid lien on the Attorney
Files under California or Louisiana |aw
CONCLUSI ON

For the reasons stated above, Defendants are required to
turn over the Attorney Files, whether given to Defendants by AMC or
prepared for AMC by Defendants in the course performng
prof essi onal services for AMC. Adequate protection is not required
because none of the Defendants hold valid, perfected and

enforceable liens in these docunents under applicable state | aw.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: Chapter 11

AVERI CAN METROCOVM CORPORATI ON,
et al.,

Case Nos. 00-3358 through
00- 3369 and 00- 3413 t hrough
00- 3430 (PJW

Debt or s.
Jointly Adm nistered

AVERI CAN METROCOVM CORPCRATI ON
and CAPI TAL ACQUI SI Tl ON
CORPORATI ON,

Plaintiffs,

VS. Adv. Proc. No. 01-00058
DUANE MORRI S & HECKSCHER LLP
KELLEY DRYE & WARREN LLP
PHELPS DUNBAR LLP; BRI AN A.
EDDI NGTON, A PROFESSI ONAL LAW
CORPORATI ON: and BREAZEALE
SACHSE & W LSON LLP,

N N N N N N N N N N N N N N N N N N N N N N N N

Def endant s.

ORDER

For the reasons set forth in the Court’s Menorandum
Opinion of this date, it is ORDERED that:

(i) the Plaintiffs’ Mdtion for sunmmary judgnment (Doc. #
9) is granted;

(1i) Duane Mrris & Heckscher LLP, Phelps Dunbar LLP
Brian A. Eddi ngton, A Professional Law Corporation, and Breazeal e,
Sachse & WIlson, LLP shall imrediately turn over to Anerican
Met rocomm Corporation (“AMC’) any and all docunents, papers and

files relating to the representation of AMC, whether given to



Def endants by AMC or prepared for AMC by Defendants in the course

per form ng professional services for AMC

Peter J. Walsh
Uni ted States Bankruptcy Judge

Date: January 7, 2002



