I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)

TELEPHONE WAREHOUSE, | NC. , ) Case Nos. 00-2105 (MFW

et al., ) t hrough 00-2110 ( MFW
)

Debt or s. ) (Jointly Adn ni stered Under
) Case No. 00-2105 (MFW)
OP1 NI ON*

Before the Court are the Mtions of Voicestream Wrel ess
Cor poration (“Voicestreani), and rel ated conpani es, Omi poi nt
Cor poration (“Omipoint”) and Aerial Conmmunications, |Inc.
(“Aerial”)(collectively “the Movants”) for determ nation that
the Movants have a right of recoupnment or setoff against
obligations owed to the Debtors and the Mtion of the Debtors
to conmpel paynment fromthe Movants. After considering the
Moti ons and the objections thereto, we allow the
recoupnment/setoff and direct the Movants to pay the bal ance

due, if any.

FACTUAL BACKGROUND

Tel ephone Warehouse, Inc., Let’'s Talk Cellular &

Wreless, Inc., Cellular Warehouse, Inc., Cellular USA,

1 This Opinion constitutes the findings of fact and
concl usions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to
contested matters by Federal Rul e of Bankruptcy Procedure
9014.



Nati onal Cellular, Incorporated, and Sosebee Enterprises, Inc.
(collectively “the Debtors”) filed voluntary petitions under
chapter 11 of the Bankruptcy Code on May 30, 2000. The
Debtors are anong the | argest independent specialty retailers
of cellular and wireless products, services, and accessories
in the United States. Their stores sell as many as 30

di fferent makes and nodel s of cellular and PCS phones, pagers,
and other accessories. They also offer subscription services
froma | arge nunber of regional and national carriers.

Pre-petition, the Debtors entered into deal er agreenments
with Voicestream for the Denver and San Antoni o markets. The
Debtors also had a relationship with Omipoint evidenced by a
Mermor andum of Under st andi ng dated Novenber 18, 1996, and a
relationship with Aerial evidenced by a Letter of Intent dated
Cct ober 4, 1999. Voicestream acquired Omi poi nt on February
25, 2000, and Aerial on May 4, 2000.

Under the agreenents with the Debtors, the Mwvants sold
cel l ul ar phones and other products to the Debtors, who in turn
sold themto the public. Wen the Debtors sold a phone, they
al so sold cellular service provided by one of the Mwvants to
t he custoner by activating the phone. The Debtors earned
comm ssions on each activation. The anount of conm ssions

depended on the total nunber of activations in a particular



nont h, which were not deactivated in that same nonth.
Dependi ng on the | evel of activations, the Debtors m ght be
entitled to bonuses, reinbursenent for advertising the
Movant s’ products, and/or discounts on the price of the phones
and ot her products sold to them

When the Debtors filed bankruptcy, there were various
amounts due between the Debtors and the Moyvants. The Debtors
demanded paynment from the Movants who asserted a right of
recoupnent or setoff of sums due them \When the Movants
failed to pay, the Debtors renoved all of Myvants’ product
fromtheir stores. The Debtors filed a Mdtion to conpel
performance by each of the Myvants, and the Myvants filed
Motions for determ nation of their right of setoff or
recoupnent.? After hearings held on October 25 and Novenber

7, 2000, the parties submtted briefs on the | egal issues.

1. JURISDI CTI ON

2 The Movants originally objected to the Debtors’ Motion
on procedural grounds (that an adversary is necessary to
permt the Movants to conduct discovery and raise their
set of f/recoupnent defenses). However, these objections were
satisfied by our permtting discovery and consolidating the
setoff Motions with the Debtors’ Mdtion for trial. Since al
the Motions involve the sane | egal issues and simlar factual
i ssues, we address them as one. However, for purposes of
accounting, the parties concede that this nmust be done on a
conpany by conpany basis.



The Court has jurisdiction over these Mtions pursuant to

28 U.S.C. § 1334 and § 157(b)(2)(B), (O, (K) and (0.

L1 DI SCUSSI ON

A. Recoupnent

Recoupnent is an equitable renedy which permts the
of fset of nutual debts when the respective obligations are

based on the sane transacti on or occurrence. See, e.q., Anes

v. Dehart (In re Anes), 195 F.3d 177, 182 (3d Cir. 1999);

University Med. Ctr. v. Sullivan (University Med. Ctr.), 973
F.2d 1065, 1081 (3d Cir. 1992).
The Third Circuit defined the equitable doctrine of
recoupnent as foll ows:
Recoupnent is the setting up of a demand
arising fromthe sanme transaction as the
plaintiff’s claimor cause of action,

strictly for the purpose of abatenent or
reducti on of such claim

Uni versity Medical Center, 973 F.2d at 1079 (gquoting 4 Collier

on Bankruptcy 8 553.03, at 553-15-17)(enphasis in original).

As the Third Circuit explained in Lee v. Schweiker:

The justification for the recoupnment
doctrine is that where the creditor’s claim
agai nst the debtor arises fromthe sanme
transaction as the debtor’s claim it is
essentially a defense to the debtor’s claim
agai nst the creditor rather than a nutual
obligation, and application of the



l[imtations on setoff in bankruptcy would
be i nequitable.

739 F.2d 870, 875 (3d Cir. 1984).

I n the bankruptcy context, recoupnent has
of ten been applied where the rel evant
claims arise out of a single contract “that
provi de[s] for advance paynments based on
estimtes of what ultimately would be owed,
subject to later correction.” .o
However, an express contractual right is
not necessary to effect a recoupnent.

Nor does the fact that a contract exists
bet ween the debtor and creditor
automatically enable the creditor to effect
a recoupnent. . . . For the purposes of
recoupnent, a nere logical relationship is
not enough: the “fact that the same two
parties are involved, and that a sim|ar
subj ect matter gave rise to both

claims, . . . does not nean that the two
arose fromthe ‘sane transaction.’”

Rat her, both debts nust arise out of a
single integrated transaction so that it
woul d be inequitable for the debtor to
enjoy the benefits of that transaction

wi t hout meeting its obligations.

University Medical Center, 973 F.2d at 1080-81. The doctri ne

of recoupnment permts the offset of debts even if one arose
pre-petition and the other arose post-petition, so |long as

both arose fromthe sane transacti on. See, e.q., Anes, 195

F.3d at 182; Lee v. Schweiker, 739 F.2d at 875.

The Movants assert that they have a right to recoup the
suns due them fromthe Debtors because they arise fromthe
sane transaction, nanely the sale of cellular phones and
service by the Debtors. The bulk of the Mwvants’ obligations

5



to the Debtors represent comm ssions which the Debtors earned
when they activated the Moyvants’ phone service for custoners.
To the extent that the obligations between the parties relate
to the conmm ssions (including bonuses, deactivations and
reactivations), the Debtors concede that they arise fromthe
sanme transaction.

However, the Debtors assert that not all of their
obligations to the Mivants arise froma single transaction.
Specifically, the Debtors note that their debt to the Myvants
is largely for the purchase of equiprment while the majority of
Movants’ obligations to them represent comm ssions due for
activation of phone service. The Debtors assert these are
separate business transactions. As evidence, the Debtors
point to the fact that the equi pnment purchases are represented
by nunmerous distinct purchase orders which are unrelated to
the activation of phones, while the conm ssions are reflected
on nonthly statenents.

The Movants disagree with the characterization of their
rel ati onship given by the Debtors. They note that the
contracts thensel ves contenplate that the Debtors wll
purchase phones at whol esale prices and will sell those phones
to custoners at the sanme time that the Debtors activate the

Movants' cellul ar service for the custoner.



Al though it is contenplated by the deal er agreenents
bet ween the parties, the Debtors argue that their obligation
to pay for the phone equi pnent and ot her products of the
Movants that they buy, is fundamentally different fromthe
sal es conm ssions. For exanple, there is no requirenent that
any specific phone nodel be purchased by the Debtors or the
cust oner.

We conclude that the comm ssions and equi pnent purchases
are part of a single integrated business transaction. W do
not find the differences cited by the Debtors significant.

The purchase of the equipnent is contenplated (and dealt with)
in the agreenents between the Movants and the Debtors.

(Exhibit D-1 at 8 3; Exhibit D-2 at Exhibit A, Exhibit D3 at
1T 4.) 1t is part and parcel of the relationship between the
parties. For exanple, the Debtors cannot activate the
Movants’ service on any equi pnent except the Myvants’

equi prent. Therefore, there is a direct correlation between
the sale of the Movants’ equi pnent and conm ssions the Debtors
earn for activations. Wile the Debtors could sell the phones
to custoners without activating service, the phones woul d be
wort hl ess to the custoners. Further, under their contracts
with the Movants, the Debtors pay a discounted price on phones

if service is activated. Therefore, the activation of service



has a direct correlation to the anount that the Debtors owe
for the equipnent.

Simlarly, the ampbunts due to the Debtors for advertising
(the advertising “CoOp”) are an integral part of the parties’
busi ness transaction. The Debtors “earn” advertising CoQp
credit based on the nunber of activations. The advertising
CoOp is used to advertise the Movants’ products (equi pment and
cel lul ar service).

Thus, we conclude that all the sums due between the
parties are part of a single integrated business transaction
and subject to the rights of recoupnent. Qur conclusion is
bol stered by the fact that the parties regularly offset the
CoOp, comm ssions and bonuses agai nst the ampbunts due for

equi pnment purchases. (Exhibit D-72.)

B. Set of f

Even if the Movants were not entitled to recoup the
amount s due them agai nst the anounts they owe, we concl ude
that they have the right to setoff those anobunts. Setoff is a
matter of state law, but is preserved, with sone

restrictions,?® by section 553 of the Bankruptcy Code. That

3 None of the exceptions to the right of setoff
articul ated by section 553 are inplicated in this case.
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section specifically provides that “this title does not affect
any right of a creditor to offset a nmutual debt ow ng by such
creditor to the debtor that arose before the conmencenent of
the case under this title against a claimof such creditor
agai nst the debtor that arose before the comrencenent of the
case.” 11 U. S.C. § 553(a).

To permt setoff there nmust be nutuality of debt. That
is, the debt nust be owed by and to the same two parties. In
this case, the parties agree that this requires that any debt
owed by and between the Debtors and Omi poi nt cannot be used
as an of fset against any debt between the Debtors and Aeri al
or Voicestream Thus, the setoff rights asserted by the
Movants are articulated on a conpany by conpany basis.

Setoff, in contrast to recoupnent, requires that both

debts arise pre-petition. See, e.qg., Anes, 195 F. 3d at 182;

Lee v. Schwei ker, 739 F.2d at 875. This is where, the Debtors

assert, the Movants’ argunent fails. The Debtors assert that
their obligations to the Movants for equi pnent purchased arose
pre-petition. However, they assert that part of the Myvants’
debt to them arose post-petition (e.g., conmm ssions for
activating phones in April and May, 2000). Although the Apri
and May activations occurred pre-petition, the Debtors assert

that the obligation to pay those commi ssions arose post-



petition because, under the parties’ agreenments, the
conm ssions are not due until 45 to 60 days after activation.
The reason for the delay is not sinply to allow the nonthly
reports to be prepared and submtted for paynment, but also to
assure that any deactivation that occurs within the same nonth
as the activation will be noted so the Debtors are not
credited with that activation.?

However, we conclude that the tim ng of paynent does not
af fect when the obligation arose. The Debtors earned a
conmm ssi on when the phone was activated. That claimwas
contingent on the phone not being deactivated within the same
nmont h and was unli qui dated (since the anount of conm ssion
coul d vary dependi ng on the nunber of activations that nonth).
The Bankruptcy Code defines a “claini to include a contingent
and unliquidated right to paynent; a “claini arises when the
right to paynent accrues, not when paynent is due. See 11
U S.C § 101(5).

This conclusion is supported by the case | aw on setoffs.

See, e.g., United States v. Gerth, 991 F.2d 1428, 1433 (8th

Cir. 1993)(“for setoff purposes, a debt arises when al

4 The amount of conm ssion due to the Debtors increased
if sales went above certain |levels. Deactivations within the
same nonth of activation were not counted toward achi evement
of those levels. (Exhibit D-1 at pp. 22-23; Exhibit D2 at
p. 6; Exhibit D3 at { 6.)
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transacti ons necessary for liability occur, regardless of
whet her the claimwas contingent, unliquidated, or unmatured

when the petition was filed”); In re Young, 144 B.R 45, 46-47

(Bankr. N.D. Tex. 1992)(“setoff is permtted when, at the tine
t he bankruptcy petition is filed, the debt is absolutely ow ng
but is not presently due, or when a definite liability has

accrued but is not yet liquidated”); In re Nickerson &

Ni ckerson, Inc., 62 B.R 83, 85 (Bankr. D. Neb. 1986)("“The

ri ght of setoff may be asserted in bankruptcy even though one
of the debts involved is absolutely ow ng but not presently

due when the petition is filed”); Traders Bank of Kansas City

v. Stonisch (ILn re Isis Foods, Inc.), 24 B.R 75, 76 (Bankr.

WD. M. 1982)(where “there could be no question about

exi stence of debt, and fact that it was ‘absolutely ow ng’,
al beit as yet unmatured, the bank’s right of setoff nust be
regarded as manifestly present”). Thus, we conclude that al

the debts in question arose pre-petition.

C. Priority

The Debtors assert that, under Washington state | aw
(which the agreenments provide applies), the Mouwvants’ right of
setoff is subject to the prior perfected security interest of

the Debtors’ Lenders which have a first security interest in

11



accounts receivable, including those due fromthe Myvants.?>

It cites several cases from Washi ngton which purport to hold
that a creditor with a security interest in accounts

recei vabl e who perfects under the Uniform Comrercial Code
(“UCC’) has priority over a creditor with setoff rights. See,

e.g., Leischner v. Alldridge, 790 P.2d 1234 (Wash. 1990);

Central Washi ngton Bank v. Mendel son-Zeller, Inc., 779 P.2d

697 (Wash. 1989).

However, both of those cases are distinguishable.

Mendel son-Zeller dealt with the respective priorities of an
agent who arranged the sale of a crop and a bank which had a
security interest in the crop and its proceeds. 779 P.2d at
349-50. The sales agent in that case sought priority over the
bank by arguing alternatively that it was a buyer in the

ordi nary course of business of the crops (since its agreenent
with the owner was a consignnent), it was a holder in due
course of the notes received for paynent of the crops, or
there was a priority akin to a garageman’s |ien on proceeds
for those who perform services to generate those proceeds.

ld. at 356-62. None of those argunents raised the issue which

5> Although the Movants assert that the Debtors have no
standing to assert the Lenders’ priority over the Moyvants, the
DIP credit agreenent expressly requires that the Debtors
protect the Lenders’ rights. (See Credit Agreenent at
§ 5.14).
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is before us: whether an account debtor has a setoff right
which is superior to the bank’s security interest in accounts
recei vabl e.

Simlarly, the Leischner case is inapposite. Leischner
dealt with the respective priorities of a federal tax lien in
real estate and a setoff right of a buyer of the real estate
under a land contract for attorneys’ fees and costs incurred
in bringing a quiet title action. 790 P.2d at 755-56. The
Court held that whatever setoff rights the buyer ni ght have
under the land contract, they are subordinate to the federal
tax lien by virtue of the tax lien statute. 1d. at 759.

Since the instant case does not inplicate the federal tax lien
statute, Leischner is not applicable.

The Debtors also assert that the Lenders’ |lien on the
Debtors’ accounts receivable has priority over the Myvants’
setof f or recoupnent rights under the UCC because the Lenders’
lien was perfected first. The Debtors assert that the
Lenders’ liens were perfected pre-petition (in March, 1998),
while the Movants’ setoff rights attained secured status under
section 506 of the Bankruptcy Code on the Debtors’ filing
(May 30, 2000). Thus, the Debtors argue the Lenders’ |ien,

bei ng perfected first, is superior.

13



The Debtors’ argunment,

however, ignores the specific

section of the UCC which deals with conpeting security

interests in just such a sit

9- 318 provi des:

uation as is before us. Secti on

Unl ess an account debtor has made an
enf orceabl e agreenment not to assert

defenses or cl ai ns

arising out of a sale as

provided in section 9-206 the rights of an
assi gnee are subject to

(a) all

the terms of the

contract between the account
debt or and assi gnor and any
def ense or claimarising

t herefrom and

(b) any

ot her defense or

claimof the account debtor which
accrues before the account debtor
receives notification of the

assi gnnment .

In the instant case, rather than agree not to assert

def enses, the agreenent between the Mwvants and the Debtors

specifically preserved to the Movants the right to assert any

setoff rights. (Exhibit D1 at p. 26, 1 C, Exhibit D2 at

p. 9, 1 2.) Further, there
provi ded any notice of their

Thus, under section 9-318 of

is no evidence that the Lenders
security interest to the Myvants.

the UCC, the Movants’ right of

setoff has priority over any lien of the Lenders in the

accounts receivabl e.
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D. Accounti ng

1. Comm _ssi ons

At the hearing held on October 25, 2000, the Debtors
present ed substanti al docunmentation (over 1,000 pages)
supporting the amobunts due to them fromthe Myvants.

(Exhibits D1 to D-80.) The Debtors’ records contain an
accounting of all activations of services for the Myvants
performed at all of the Debtors’ nunerous retail |ocations.
The Debtors have established that their point of sale
conputers recorded the activation of service at the tinme of
sale. The Debtors’ witness testified that all of the Debtors’
comm ssion reports are based on their point of sale records.
The Debtors introduced their detailed reports of activations
and commi ssi ons due, as well as any evidence they had received
fromthe Movants show ng credits due Movants for deactivations
and amounts due by them for equi pnment purchases.

The Movants suggest that the Debtors’ evidence is
i nsufficient because there could have been an error at the
time of entry. However, they have presented no proof that any
errors were commtted. The Movants’ suggestion is not

sufficient to persuade us that the Debtors’ records are not

15



accurate.® “Docunments prepared in the ordinary course of

busi ness are generally presuned to be reliable and trustworthy
for two reasons: First, businesses depend on such records to
conduct their own affairs; accordingly, the enployees who
generate them have a strong notive to be accurate and none to
be deceitful. Second, routine and habitual patterns of
creation lend reliability to business records.” Certain

Underwiters at Lloyd' s London v. Sinkovich, 232 F.3d 200,

204-05 (4th Cir. 2000)(guoting United States v. Blackburn, 992

F.2d 666, 670 (7th Cir. 1993)). See also United States v.
Rich, 580 F.2d 929, 938 (9th Cir. 1978). The docunents upon
whi ch the Debtors rely (and that the Movants question) are the
records created by the keystrokes of the Debtors’ enployees at
the point of purchase. Those records clearly fall within the
presunpti on of accuracy.

Further, the Movants have had the Debtors’ records for
nmont hs, but have not presented any evidence to dispute their
accuracy. Instead they cross-exam ned the Debtors’ w tness
(and presented testinony) questioning the Debtors’ accounting.

One question raised by Movants was their assertion that the

6 Mvants neglect to address the possibility that if
there were any errors, it is equally possible that these
errors were in their favor. Because we find no evidence that
the Debtors’ records are inaccurate, we need not address that
i ssue.
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Debtors’ records did not account for differences in
comm ssi ons earned based on pre-paid versus post-paid
activations. Assuning that the Debtors’ reports did not have
a separate accounting for each, the Mvants reduced the anpunt
due by assum ng that post-paid activations represented only
60% of total activations, allegedly based on historical
nunbers. (Exhibit VS-4.) However, the Mwvants presented no
evi dence to support this assunption. Further, the records
presented by the Debtors clearly evidence whet her an
activation was pre-paid or post-paid. Therefore, we concl ude
that the Debtors’ records provide the nore accurate

cal cul ati on of conm ssions.

Further, the Debtors assert that their records can only
provi de part of the ampunt due to them They assert they are
entitled to conm ssions for reactivations and ot her bonuses
under the parties’ agreenents. However, they assert that they
are unable to provide any accounting for those anounts due,
since the Movants are the only ones with that information and
they have failed to provide it. (N T. at 38-41.) The
information within the Movants' sol e possession also includes
deactivations that occurred within the same nonth as
activations, which would reduce the anounts due to the

Debt or s. The Debtors assert that it nmust be assuned that the

17



total of these adjustnents would favor the Debtors, otherw se
the Movants woul d surely have presented this evidence.

We agree with the Debtors. The Mwvants’ failure to
produce (in discovery and at trial) any evidence on these
credits and deductions, which is in the sol e possession of the
Movants, creates an inference that that evidence would not be

favorable to the Movants. See, e.qg., United States v.

Anmerican Radi ator & Standard Sanitary Corp., 433 F.2d 174, 206

(3d Cir. 1970) (“where evidence which woul d be properly part of
a case, is within the control of one party or the other, whose
interest would naturally be to produce it, and w thout
satisfactory explanation, the party fails to do so, the
[court] may draw an inference that the evidence woul d be
unfavorable, if that evidence was presented at the trial”).

See also Brewer v. Quaker State Ol Refining Corp., 72 F.3d

326, 334 (3d Cir. 1995); Cronming v. Pittsburgh & Lake Erie

R R Co., 327 F.2d 142, 148 (3d Cir. 1964). Consequently, we
find the ambunts due to the Debtors for conmm ssions to be as

set forth in the Debtors’ records.
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2. Advertising CoCp

Wth respect to the advertising CoOp, the Mwvants assert
that the Debtors have failed to establish any entitlenent to
it.

They assert that the Debtors’ records sinply accrue anounts
for advertising and that the Debtors have presented no proof
that they actually expended any sums for advertising or
otherwi se conplied with the terns of the parties’ agreenents.
The Debtors assert in response that the Movants have never
provi ded any evidence to dispute any of their asserted CoOp
cl ai nms.

The advertising CoOp provisions of the parties’
agreenents provide generally that the Debtors would be
entitled to a credit towards its advertising costs on a per
activation basis. (Exhibit D-1 at p. 24, 8 B2; Exhibit D2 at
p. 5; Exhibit D3 at p. 5.) |In certain instances, the Debtors
were required to obtain pre-approval of any advertising
canpai gns; in other instances, the Debtors were required to
submt copies of the invoices for advertising and ot her
docunment ati on before the advertising CoOp would be credited.
(Ld.)

At the trial, the Debtors’ witness testified that the

anmount cl ai med by the Debtors for advertising CoOp had been
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obtai ned fromthe books and records of the Debtors kept in the
ordi nary course of business. He testified that he had checked
all the amounts on his summary of the clainms (Exhibit D 4)
agai nst any docunentation received fromthe Mywvants to
reconcile them He testified that on nunerous occasions
during the course of this litigation, he had asked for
i nformati on and any docunentation the Movants had to dispute
any of the Debtors’ clainms. None was forthcom ng.

At trial, the Movants presented no evidence to dispute
t he anount sought by the Debtors for advertising CoOp.
| nstead, in cross exam nation the Mivants sought to discredit
the Debtors’ evidence by asserting that the Debtors had not
i ntroduced actual advertisenments or other proof that they had
paid these expenses. Further, they presented a w tness who
asserted that, w thout such proof, nothing was due to the
Debtors. However, on cross exam nation, the Mouwvants’ w tness
had to admt that he had seen requests fromthe Debtors for
rei mbursenent of advertising clainms in the Movants’ own
records. He admitted that he had not nmade an effort to
reconcil e those clainms against the amunts now requested by
the Debtors. Furthernore, he had to admt that the ampunt
whi ch the Debtors assert is due for advertising CoOp for

Omi point is the exact sanme anpunt as Omi poi nt has

20



acknow edged was due. (Conpare Exhibit D-9 with Exhibit D
72.)

For the sanme reasons set forth above, we concl ude that
the Debtors’ evidence on the anmpbunts due for advertising CoQOp
are accurate. They are based on docunents kept in the
Debtors’ ordinary course of business. Further, although the
Movant s acknow edged havi ng docunents relevant to this issue,
they failed to present them We therefore infer that that
evi dence woul d not support the Movants’ case.

The Movants assert, however, that CoOp does not represent
cash due fromthem but instead is nerely a credit to which the
Debtors woul d be entitled (assum ng they nmeet the criteria).
Therefore, the Movants assert that no net cash anount for CoOp
is due fromthem \Vhile this may be true, it is not really
relevant. Fromthe Debtors’ accounting, it is clear that the
Debtors are nerely using the CoOp as a credit. (Exhibits D8,
D-9 & D10.) For exanple, the Aerial CoOp claimis $64, 590
whi ch the Debtors assert as one credit against total clains
Aeri al has against them of $171,240. The CoOp credits which
the Debtors assert against Omi point and Voicestreamsimlarly
are significantly |l ess than the clains they have agai nst the

Debt or s.
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3. Cal cul ati ons of Amounts Due

Based on the above, we determ ne that the anpbunts due
bet ween the parties is as set forth in Exhibit D-4. However,
since we conclude that all clainms (including the Debtors’
conm ssions for April and May) are subject to recoupnent or
setoff, we find the follow ng amounts are due to/fromthe
Debtors: Aerial owes the Debtors $104, 246; the Debtors owe

Omi poi nt $520, 238; and Voi cestream owes the Debtors $56, 408.

V. CONCLUSI ON

For the foregoing reasons, we grant the Mtion of
Voi cestream Wrel ess Corporation, Omipoint Corporation, and
Aerial Communi cations, Inc., and determ ne that they have the
right to recoup or setoff sunms due themfromthe Debtors
agai nst obligations owed by themto the Debtors. W simlarly
grant, in part, the Debtors’ Mtion to conpel paynent.

An appropriate Order is attached.

BY THE COURT:

Dat ed: February 28, 2001 Mary F. Walrath
Uni ted States Bankruptcy Judge
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)

TELEPHONE WAREHOUSE, | NC. , ) Case Nos. 00-2105 (MFW

et al., ) t hrough 00-2110 ( MFW
)

Debt or s. ) (Jointly Adn ni stered Under
) Case No. 00-2105 (MFW)
ORDER

AND NOW this 28TH day of FEBRUARY, 2001, upon
consi deration of the Debtors’ Mtion to conpel paynment and the
Motions filed by Voicestream Omipoint and Aerial for
determ nation that they have a right of recoupnent or setoff
agai nst obligations owed to the Debtors, for the reasons set
forth in the acconpanying Opinion, it is hereby

ORDERED t hat the Motions of Voicestream Omi point and
Aerial are GRANTED;, and it is further

ORDERED t hat the Motion of the Debtors is GRANTED in part
and Aerial is directed to pay the Debtors $104, 246; and

Voi cestreamis directed to pay the Debtors $56, 408.

BY THE COURT:

Nﬁry F. Walrath
United States Bankruptcy
Judge



CC.

See attached
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Neil B. d assman, Esquire
Jeffrey M Schlerf, Esquire
Elio Battista, Jr., Esquire
THE BAYARD FI RM

222 Del aware Avenue

Suite 900

W I m ngton, DE 19801
Counsel for Debtors

Thomas E. Lauria, Esquire
Frank L. Eaton, Esquire

VWHI TE & CASE LLP

First Union Financial Center
200 Sout h Bi scayne Bl vd.
Mam , FL 33131

Counsel for Debtors

Nor man Perni ck, Esquire

Mark M nuti, Esquire

Tara Lattonus, Esquire

SAUL EW NG REM CK & SAUL LLP

222 Del aware Avenue

Suite 1200

W I m ngton, DE 19899

Counsel for the Oficial Commttee
of Unsecured Creditors

M chael Etkin, Esquire

Kennet h Rosen, Esquire

Bruce Buechler, Esquire

LOVENSTEI N SANDLER, PC

65 Livingston Avenue

Rosel and, NJ 07068

Counsel for the Oficial Commttee
of Unsecured Creditors

John D. Demmy, Esquire

Joseph H. Huston, Jr., Esquire
STEVENS & LEE

300 Del aware Avenue, #800

W I m ngton, DE 19801

Counsel for Voicestream Wrel ess
and Omi poi nt Communi cati ons
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Lawrence Ream Esquire

Richard G Birinyi, Esquire
BULLI VANT HOUSER BAI LEY, P.C.
2400 Westl ake OFfice Tower

1601 Fifth Avenue

Seattl e, Washington 98101
Counsel for Voicestream Wrel ess
and Omi poi nt Communi cati ons

Dani el K. Astin, Esquire

Ofice of the United States Trustee
601 Wal nut Street

Curtis Center, Suite 950 West

Phi | adel phia, PA 19106



