I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: ) Chapter 11
)

PRS | NSURANCE GROUP, | NC., ) Case No. 00-4070 (MFW
)
)

Debt or .

MEMORANDUM OPI NI ON!

Before the Court is the Amended Motion for Appointnment of
Interim Trustee (“the Trustee Modtion”) filed by Allstate Life
| nsurance Conpany, joined by Firstar Bank, N A, and the
opposition thereto filed by PRS Insurance Goup, Inc. (“the
Debtor”). For the reasons set forth bel ow, we grant the

Mot i on.

FACTUAL BACKGROUND

The Debtor, a holding conpany with no business
operations, owns several conpanies, one of which is Credit
General Insurance Company (“CG C'). The Debtor has only two
enpl oyees: Robert Lucia, its president, sole director and
sol e sharehol der, and Ronald Pi poly, Vice

Presi dent/ Controller.

1 This Opinion constitutes the findings of fact and
concl usions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to
contested matters by Federal Rul e of Bankruptcy Procedure
9014.



In early June, 2000, the Ohio Departnment of I|nsurance
(“the ODI”) took supervisory control of CAC. M. Lucia
consented to the Supervision Order and agreed to resign from
all positions he held with CG C and the Debtor. (Exhibit P-
8). M. Pipoly remained with CG C and the Debtor during the
ODI supervi sion
Bet ween June and Novenber, 2000, the Supervisor of CAC
all egedly caused assets of the Debtor and other subsidiaries
of the Debtor to be transferred to CGIC for less than fair
value.? (Exhibits P-19 and P-20).

I n November, 2000, CG C agreed to be placed in
receivership. (Exhibit P-9). The Debtor and M. Lucia
consented to that action. (Exhibits P-10 and P-11). At that
time, an agreenment for the sale of CG C s stock to AmIlrust
Fi nancial Group, Inc. (“Amlrust”) was contenplated and the
recei vership was deened necessary to effectuate that sale.
Prior to the sale being consummated, M. Lucia negotiated a
non- conpet e agreenent between hinself and Amlrust which
provi ded for paynments to M. Lucia of $20,000 per nonth

begi nning in October, 2000.

2 The assets allegedly transferred included renewal
rights, tax refunds, bank accounts, trust fund accounts, and a
comput er system and software.



On or about Novenber 22, 2000, M. Lucia resumed control
of the Debtor. A hearing on the sale of the CG C stock to
Amlrust was schedul ed for January 6, 2001. M. Lucia did not
initially oppose the sale to Anifrust, although it involved the
sal e of an asset of the Debtor, the stock in CG C

On October 31, 2000, Firstar filed an involuntary
petition under chapter 11 of the Bankruptcy Code agai nst the
Debtor. On Novenber 22, 2000, the Debtor filed a Mdtion to
Dismiss the involuntary petition in which it asserted that the
Debt or has nore than twelve creditors and therefore the
petition had to be filed by three creditors. Firstar disputed
t hat assertion. On December 18, 2000, Allstate joined in the
i nvoluntary petition.

On Decenber 26, 2000, the ODI filed an enmergency notion
for a determ nation that the automatic stay did not apply to
its action to sell the assets and stock of CG C. That Mtion
was opposed by Allstate, Firstar, and the Debtor. In
addition, Allstate filed an energency notion for the
appoi ntnent of a trustee, in which it asserted that the Debtor
was allowing the ODI to sell an asset of the Debtor (the stock
in CAC) without conpensating the Debtor or its creditors.

After a hearing held on January 3, 2001, we granted the ODI's



Mot i on® and schedul ed an evidentiary hearing on the Trustee

Moti on. Subsequently, the sale to Amlrust did not proceed in

the Ohio state court; apparently it was wi thdrawn by the ODI
On January 19, 2001, an order for relief was entered

agai nst the Debtor, by consent. A hearing on the Trustee

Moti on (which was anmended by Allstate on January 23, 2001) was

hel d on February 12, 2001.

1. JURISDI CTI ON

This Court has jurisdiction over this Mtion, which is a
core proceeding pursuant to 28 U.S.C. § 1334 and 8§ 157(b) (1),

(b)(2) (A) and (O.

L1 DI SCUSSI ON

Section 1104 of the Bankruptcy Code provides the
standards for appointnent of a trustee in a chapter 11 case:

(a) At any time after the conmencenent of
the case but before confirmation of a plan,
on request of a party in interest or the
United States trustee, and after notice and

3 We determ ned that the MCarron-Ferguson Act preenpted
t he Bankruptcy Code and consequently the automatic stay was
not applicable to the Ohio proceedi ngs because they invol ved
the regul ation of an insurance conpany. See, e.qg., U.S. v.
Fabe, 508 U.S. 491 (1993). See also 15 U. S.C. 8§ 1012(b)(“No
Act of Congress shall be construed to invalidate, inmpair, or
supersede any | aw enacted by any State for the purpose of
regul ati ng the business of insurance”).
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a hearing, the court shall order the
appoi ntnent of a trustee —

(1) for cause, including fraud,
di shonesty, inconpetence, or gross
m smanagenent of the affairs of the debtor
by current managenent, either before or
after the commencenent of the case, or
simlar cause . . . or -

(2) if such appointnment is in the
interest of creditors, any equity security
hol ders, and other interests of the
est at e.
11 U.S.C. § 1104(a).
The party seeking appointnent of a trustee has the burden

of establishing the need for such appointnent by clear and

convincing evidence. See, e.qg., In re Marvel Entertainnent

Corp., Inc., 140 F.3d 463, 471 (3d Cir. 1998)(strong

presunpti on agai nst appoi ntnment of trustee is based on
debtor’s famliarity with its business and its obligation to

act as a fiduciary for its creditors); In re Sharon Steel

Corp., 871 F.2d 1217, 1226 (3d Cir. 1989) (the appoi ntnment of
a trustee in a chapter 11 case “should be the exception
rather than the rule”). However, once “cause” is shown, the

court nust appoint a trustee. See, e.qg., Marvel, 140 F. 3d at

472;: Sharon Steel, 871 F.2d at 1226.

Al |l state asserts that cause exists for the appointnent of
a trustee because M. Lucia has diverted assets of the Debtor
and its subsidiaries and has permtted the ODI to strip assets
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fromthe Debtor and subsidiaries of the Debtor for the benefit

of CAC and its creditors.

A. Mbtion to Seal

As a prelimnary matter, we nust address the Debtor’s
Motion for Emergency Relief. \Wile that Mdtion seeks to seal
Al l state’s Menorandum of Law, it really asks us to seal the
attachnments to the Menorandum whi ch consist of a prelimnary
and final report prepared by Ms. Victoria Hradisky. In
presenting its case in support of the Trustee Mdtion, Allstate
relies heavily on the Hradi sky report.

Ms. Hradi sky was an enpl oyee of the Debtor and/or CG C. 4
She testified that, after the OD took supervisory control of
CGl C, she was advised by M. Boyko (then president of the
Debtor and/or CG C) that the OD was conducting an
i nvestigation of allegations of diversion of funds from CG C
to M. Lucia. M. Boyko stated that the Debtor wanted to
conduct its own internal investigation. M. Hradisky
accordi ngly conducted an investigation and prepared her

prelimnary and final reports for the Debtor

4 Although Ms. Hradisky testified that she was an
enpl oyee of the Debtor, her paychecks apparently came fromits
subsi di ari es, CA C and Phoeni x Managenent Enterprises, Inc.
(“PME") .



The Debtor asserts that the Hradi sky report should be
seal ed because (a) it is part of the Chio rehabilitation
proceedi ng which Ohio | aw provides is confidential, and
(b) Allstate obtained that report under a confidentiality
agreement with the Debtor. Allstate disputes those
assertions. Allstate alleges it obtained the Hradisky report
not fromthe Debtor but fromthe ODI, pursuant to a subpoena.
Further, Allstate asserts that the Ohio statute is
i nappl i cabl e because the report, rather than being work papers
of the Supervisor, are the Debtor’s records.

We agree with Allstate. The Ohio statute provides that
“[t] he work papers of the superintendent or of the person
appoi nted by the superintendent, resulting fromthe conduct of
an exam nation” of an insurance conpany are confidential.

Ohi o Rev. Code 8 3901.07. The Hradisky report is not the work
papers of the ODI. Rather, according to the testinony of M.
Hr adi sky, the report is the result of an internal

i nvestigation by the Debtor, independent of the investigation
conducted by the ODI. The ODI apparently agrees since it nade
no effort to obtain a protective order and produced the report
in response to Allstate’s subpoena.

Further, we conclude that there is no business reason to

seal the record. The Debtor has no business operations, nor



does the report provide any details about the Debtor or its
subsi di ari es’ business operations that is of a confidenti al
nature, such as a trade secret. The Bankruptcy Code is
designed to bring the Debtor’s affairs to light, not to hide
them See. e.g., 11 U S.C. § 107; Fed. R Bankr. P. 2004.

See also In re Continental Airlines, Inc., 150 B.R 334 (D

Del . 1993) (bankruptcy court’s decision to place fee
exam ner’s report under seal was abuse of discretion).
Accordingly, we deny the Debtor’s notion to place the

Hr adi sky report under seal

B. Di versi on of Funds

Di versi on of funds and m suse of corporate assets
constitute fraud or dishonesty sufficient to warrant
appoi ntnent of a trustee under section 1104(a)(1l). See. e.q.

In re Bibo, Inc., 76 F.3d 256, 257-58 (9th Cir.

1996) (appoi ntrent of a trustee was mandated where managenment
had si phoned funds fromthe debtor through kickbacks); Sharon
Steel, 871 F.2d at 1228 (systematic syphoni ng of debtor’s
assets to other conpani es under sharehol der’s comon contro
constituted cause for appointnent of trustee); In re

Pr of essi onal Accountants Referral Svcs.., Inc., 142 B.R 424,

428-29 (Bankr. D. Colo. 1992)(diversion of corporate assets



for professional use constitutes di shonesty or gross
m smanagenent which required the appointnent of a trustee); In

re Colby Constr., Inc., 51 B.R 113, 116 (Bankr. S.D.N.Y.

1985) (majority sharehol der’s “deliberate and unabashed
conversion of corporate assets to acquire another conpany in
his own nanme indicates the scienter inplicit in fraud as that
termis used in 8 1104(a)(1l) or at |east the dishonesty
contenpl ated by that section”).

Al |l state asserts that a trustee is necessary because the
Debtor is controlled by M. Lucia, against whomthe Debtor has
significant causes of action for diversion of funds. That
assertion is based | argely upon the Hradi sky report, which
evi dences significant diversion of assets from CA C through
ot her corporations to M. Lucia, personally.

During the supervision of CG C, the Debtor through
Ms. Hradi sky conducted an internal investigation of alleged
transfers of assets from CG C during the period from 1994 to
2000.° Ms. Hradi sky produced a prelimnary and final report
detailing the deposit of approximately $32 mllion of checks

made payable to CG C into accounts held in the name of Phoeni x

> The Debtor reviewed those years because it only had six
years of bank statenents.



Trust, Anbrit Indemmity Conpany Ltd., and PT Inc.® That
report also concluded that alnmobst $3.5 million was transferred
fromthose accounts to pay personal expenses of M. Lucia.
Those expenses included alnmost $1.4 million to purchase or
construct M. Lucia' s hones; $150,000 for his daughter’s
weddi ng; $90, 000 for his wife; and $70,000 for his children's
tuition. (Exhibits P-2 & P-7).

Wth respect to the transfer of funds fromCG C to the
ot her conpanies, there was little evidence presented by the
Debtor to explain those transfers. M. Pipoly attacked the
Hr adi sky report by raising questions about her nethodol ogy.
M. Pipoly testified that the report ignored the opening
bal ances in the accounts and assuned that there was no
legitimate basis for the deposit of CA C checks directly into
t he accounts of Phoenix Trust, Anbrit or PT. He said that it
was not unusual for CG C to deposit its checks into others’
accounts. He suggested there m ght be legitimte reasons for
t hose transfers, such as if there were a reinsurance contract

or other relationship between the conpani es.

6 Anbrit is an offshore reinsurance conpany; M. Lucia is
a 25% sharehol der of Anbrit. According to M. Pipoly, prior
to 1996, Phoeni x Trust was a sharehol der of the Debtor;
M. Lucia is the sole sharehol der and beneficiary of Phoeni x
Trust.
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Wth respect to the transfers to Anbrit, M. Pipoly
suggested that there was just such a reinsurance agreenent.
As evidence of this, he referred to an entry in the Anbrit
general |edger fromthe early 1990s. However, no contracts
bet ween the parties establishing such a relationship were
presented. In fact, M. Pipoly admtted that he never saw
such a contract in the eight years he was with the Debtor.
Further, the CA C financial statenents (for which he was
responsi ble) stated that CA C had rei nsurance agreenents only
with donmestic conpanies. Since Anbrit is an off-shore
rei nsurance conpany, this contradicts M. Pipoly’ s suggestion
that there was such a rel ationship.

M. Pipoly also presented no evidence of any legitimte
basis for the deposit of CAd C s checks into Phoenix Trust’s
accounts. Although he was the controller, and was aware that
Phoeni x Trust had separate bank accounts and was paying some
of CG C s clains, he never saw t he Phoeni x Trust bank
statenents. He apparently made no attenpt, during the tine
CGl C funds were transferred to Phoenix Trust, to obtain any
expl anati on or accounting for those transfers.

VWhile M. Lucia testified at the hearing on the Trustee
Motion, on advice of his counsel, he refused to answer any

guestions about the Hradi sky report. Consequently, he did not
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provi de any explanation for the all eged paynent of his
personal expenses by CG C. M. Pipoly had no rel evant

i nformation about this issue because he never asked M. Lucia
for an explanation. M. Hradisky testified that, while
conducting her investigation and preparing her report, she
asked seni or managenent of the Debtor and CGA C, including

M. Pipoly, to provide all information they had about the

l egitimacy of any of the transfers. None was forthcom ng.

In oral argument, the Debtor’s counsel suggested that the
payment of M. Lucia s personal expenses may have been
justified as a bonus under his enpl oynment contract.

(Exhibit P-17). Although the enpl oynent agreenent does provide
for bonuses to M. Lucia based on the Debtor’s pre-tax

earni ngs, the Debtor provided no evidence that it had any pre-
tax earnings during the years in question or any accounting of
what bonus, if any, was due to M. Lucia. Nor was there any
evidence that, in fact, the transfers in question were made to
sati sfy any bonus due to him

The Debtor asserts that we shoul d not appoint a chapter
11 trustee nerely because M. Lucia is asserting his
constitutional right under the Fifth Amendnent not to testify
against hinself. W are not. Rather, we conclude that a

chapter 11 trustee nust be appoi nted because the Debtor has
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provi ded no explanation for the diversion of funds fromthe
Debtor’s subsidiaries. The Debtor’s inability to explain the
di version of assets is evidence, at a mninmm of its

i nconpet ence or gross m smanagenent and, at the nobst, evidence

of actual fraud. See, e.qg., Intercat, Inc., 247 B.R 911, 923

(Bankr. S.D. Ga. 2000) (diversion of substantial corporate
assets to the debtor’s managenent or to other corporations
owned by managenent constituted m smanagenent at best and
fraud or dishonesty at worse; either warrants appointnent of a
trustee); Colby, 51 B.R at 117 (gross m smanagenent under
section 1104 existed where the debtor’s accounting system
failed to reflect its financial condition and the books and

records were in a shanbles); In re Philadel phia Athletic Cl ub,

Inc., 15 B.R 60, 63 (Bankr. E.D. Pa. 1981)(debtor’s failure
to keep adequate records and conmm ngling of assets with its
parent required the appointnment of a trustee).

In this case, the Hradisky report presents conpelling
evi dence that funds of CG C, the Debtor’s wholly owned
subsidiary, were diverted. Utimtely, a portion of the
di verted funds went to M. Lucia through the paynent of
personal expenses. W do not find credible the Debtor’s
suggestion - with no evidence to support it - that there m ght

be legitimte reasons for that diversion. The Vice
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President/ Controll er of the Debtor, who was responsible for

t he preparation of the Debtor’s financial statements and
records, should have been able to present concrete evidence to
explain the transfers. To refute the evidence presented in
support of the Trustee Motion, it is not sufficient for the
Debtor to present nere speculation as to the legitimte basis
for the transfers. The Debtor (and M. Lucia) are in the

uni que position of being able to explain the basis for the
transfers; the creditors are not. If M. Lucia is not willing
or able to provide an expl anation, then the Debtor nust. |If
there is a contractual relationship justifying the transfers,
surely the Debtor’s controller should be able to expl ain what
it is. In the absence of such an explanation, we nust
conclude that either there is not a legitimte one or that the
Debtor is inconpetent. Either mandates the appointment of a

chapter 11 trustee in this case.

C. Causes of Action Against |lnsiders

Because of the evidence of significant transfers of
assets to M. Lucia and his famly, we conclude that an
i ndependent basis for the appointnent of a trustee exists. It
is unrealistic to assune that the Debtor, if controlled by

M. Lucia, will authorize or even cooperate in the
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i nvestigation and prosecution of such actions. The testinony
of M. Pipoly illustrates this. Wen confronted with the

Hr adi sky report evidencing over $3.5 million in transfers to
M. Lucia and his famly, M. Pipoly did not pursue an

i nvestigation of those transfers. He did not even ask

M. Lucia for an explanati on.

The prosecution of such actions is one of the only
significant assets that the Debtor has. The Debtor has no
busi ness operations; its subsidiaries are apparently
insolvent. The only assets of the Debtor appear to be tax
refunds, actions against the ODI and actions against the
reci pients of the diverted funds.’

The Debtor concedes that to the extent that it has a
cause of action against M. Lucia (and his famly) to recover
sone or all of the transfers, it may not be in a position to
pursue that action. |Instead the Debtor asserts that any
action against M. Lucia could be pursued by the creditors.

See, e.qd., Louisiana Whrld Exposition v. Federal Ins. Co., 858

F.2d 233, 251 (5th Cir. 1988)(allowing creditors’ comrittee to

prosecute action against insiders where debtor refuses to

" Interestingly, when asked what the Debtor’s assets
were, M. Pipoly did not even nmention possible actions agai nst
M. Lucia and his famly or the conpanies to whom funds were
di vert ed.
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pursue action itself will benefit the estate); In re

Phi | adel phia Light Supply Co., 39 B.R 51, 52 (Bankr. E.D. Pa.

1984) (“In cases in which the debtor in possession is
conducting its affairs w thout objection but for its failure
to prosecute a handful of clains against insiders, granting
| eave to the creditors’ commttee to pursue these actions my
be | ess expensive than the appointnent of a trustee”).

Such a solution is not feasible in this case. There is
no creditors’ committee appointed in this case; the twenty
| argest creditors’ list includes nunerous insiders, including
M. Lucia and M. Pipoly. Further, the Debtor has no business
operations; the appointnment of a trustee, therefore, can have
no di sruptive effect.

Consequently, we conclude that follow ng the cunbersone
(and I engthy) procedure of allowing the creditors’ comttee,
if one is ever appointed in this case, to pursue actions
agai nst insiders is not in the best interests of creditors in

this case. In In re Fiesta Hones of Georgia Inc., the Court

reached a simlar conclusion on simlar facts:

The Debtor has argued that the parties have
a right to seek the appoi ntnment of a
trustee at a later tinme if it is determ ned
that the preference actions were not

vi gorously prosecuted. However, since this
is aliquidation case and litigation of the
preferences is essentially all that is |eft
to do, there is no need to bal ance the
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propriety of the appointment of a trustee
with the present managenent’s ability to
run the conpany. There are no duties to
perform aside fromthose which the present
managenent is least likely to want to
perform Moreover, the cost to creditors
to nonitor managenent woul d be very
difficult to assess. . . . Section 1104
aut hori zes appointnent of a trustee if such
appointnment is in the “interest of
creditors.” | find that such appointnent,
in light of the existing conflict of

i nterest of nmanagenent is clearly in the
best interest of creditors. | therefore
conclude that a trustee should be
substituted to adm nister the |iquidation
of Debt or.

Fiesta Hones, 125 B.R 321, 326 (Bankr. S.D. Ga. 1990).

Even in a case where the debtor had ongoi ng operations

(Sharon Steel), the Third Circuit concluded that allow ng the

creditors’ conmttee to pursue clains against insiders m ght
not be an adequate sol ution:

Sharon’ s managenent appears to have engaged
on the eve of bankruptcy in a systematic
syphoni ng of Sharon’s assets to other
conpani es under conmon control. Despite
DWG and Posner’s contention to the
contrary, such behavior raises grave

guesti ons about current nmanagenent’s
ability to fulfill its fiduciary duty as
debt or-i n-possession to Sharon’s creditors.
Judi cial intervention enabling the
committee to sue for recovery of per se

voi dabl e preferences and fraudul ent
conveyances nmay have solved that isol ated
managenent problem but it has not cleared
up the question about current managenment’s
fitness to continue running Sharon Steel
and its commitnent to see it through to a
successful reorganization.
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871 F.2d at 1228. See also In re Okl ahoma Refining Co., 838

F.2d 1133, 1135-56 (10th Cir. 1988) (appoi ntnment of a trustee
was required where the debtor may have to sue its affiliates
for accounts receivable due); Intercat, 247 B.R at 922-23
(failure of an insider to voluntarily rescind transfers nade
by debtor to him his famly and other corporations owned by
himor to convince the court that he woul d pursue an
aggressi ve i ndependent investigation or prosecution of

litigation to recover those transactions mandated the

appoi ntment of trustee); In re Mcrowave Products of Anerica,
Inc., 102 B.R 666, 676 (Bankr. WD. Tenn. 1989)(debtor’s
failure to investigate potential avoidable transfers to
insiders “weigh heavily in favor of appointing a trustee”).
Since the causes of action against insiders is such a
significant asset of this estate and since there are no
busi ness operations requiring current managenent, we concl ude
that the appointment of a trustee to pursue those actions is
warranted and in the best interests of creditors. 11 U S.C

§ 1104(a)(2).

D. Fai lure to Oppose Actions by ODI

Al l state al so asserts that appointnent of a trustee is

mandat ed because of the gross m snmanagenent of the Debtor by
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current managenent in allowing the ODI to confiscate assets of
ot her subsidiaries for the benefit of CAC. Allstate alleges
t hat management |led by M. Lucia failed both pre-petition and
post-petition to have the Debtor oppose the actions of the ODI
whi ch caused significant harmto the Debtor. Those actions
included the transfer to CG C of assets of subsidiaries of the
Debtor for less than fair value, the attenpted sale of CG C
stock owned by the Debtor to Anilrust, the confiscation of tax
refunds due to the Debtor, and the seizure of the books and
records and offices of the Debtor by the ODI

Al l state offered the consents of the Debtor to the
various actions of the ODI as proof of the failure of
M. Lucia to act in the best interests of the Debtor.
(Exhibits P-8 through P-11). Allstate asserts that rather
t han protect the assets of the Debtor, M. Lucia pernmtted the
ODI to strip assets fromthe subsidiaries of the Debtor and
transfer themto CG C in order to enhance the value of C4AC.
M. Lucia permtted this to occur, Allstate argues, because he
had a personal pecuniary interest in assuring that the
purchase of CG C by Amlrust was consummat ed, since he had
signed a non-conpete with Amlrust by which he was to receive

$20, 000 per nonth.
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M. Lucia responded that he acted in the best interests
of the Debtor and that the actions of the ODI all occurred
whil e he was not in control. He blanes the Debtor’s failure
to act on prior managenent and asserts that he is the best
person to represent the Debtor’s interests since he has
famliarity with the Debtor’s operations, fromthe ten years
he ran its business. He presented, as evidence of his current
efforts, nmotions which he caused the Debtor to file in the
Chi o action opposing the ODI sales efforts and seeking
recovery of the assets wongfully transferred to CA C
(Exhibits D-3 through D-7).

We do not find credible M. Lucia s assertions that the
Debtor’s prior managenent (which controlled it between June
and Novenber, 2000) are solely responsible for the Debtor’s
predi canent. M. Lucia ran the conpany for al nost ten years
before the ODI took over CA C, anong all egations that
M. Lucia had stripped it of assets. Further, although
M . Lucia regained control of the Debtor in Novenmber, 2000, he
did not take any action to oppose the ODI until |ate Decenber,
2000, about the tine the Trustee Mdtion was fil ed.

Further, we are not convinced that having the Debtor
represented in the Ohio action by M. Lucia is in the best

interests of the estate. M. Lucia apparently was involved in
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t he negotiations of the sale to Amlrust. In addition, he
apparently supported the sale, possibly for his personal
pecuni ary reasons. Further, his inability to testify about
the transfers fromCG C to Anbrit, Phoenix Trust and PT, Inc.,
clearly affects his ability to represent the Debtor in the
Chi o proceeding. W conclude that it is preferable to have an
i ndependent representative of the estate investigate what
occurred during the ODI supervision and bring the appropriate
actions against all the appropriate parties.

I n opposing the appointnment of a trustee, M. Lucia and
M. Pipoly both testified that a third party would have
difficulty collecting accounts receivable and pursuing causes
of action. They assert the business of the Debtor is so
conplicated that it would be difficult for a third party to
understand the conplexities of the business and even determ ne
what is due to the Debtor. Rather than convince us of their
i ndi spensability, this argunment reinforces our concl usion that
a trustee is mandated here. Their testinony confirnms that the
Debtor’s affairs were not conducted in a legitimte manner; if
they were, the Debtor’'s books and records should be
sufficiently clear to allow a third party to determ ne what is
due the Debtor. The fact that the records are inpossible to

fathom certainly does not convince the Court that the parties
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who nmi ntained the records in that manner, the president and
controller, should be allowed to continue to control the
Debt or .

Further, M. Lucia s offer to step aside and all ow
M. Pipoly to control the Debtor is not an acceptable
solution. M. Lucia' s statenent that he is “able to work with
M. Pipoly” coupled with the fact that M. Pipoly did nothing
to investigate the transfers to M. Lucia, convinces us that
he is not the independent fiduciary for the creditors that is
warranted in this chapter 11 case. |In addition, M. Pipoly
cannot adequately pursue the estate’s actions against the ODI
because he was a nenber of the Debtor’s managenent at the tine
when the ODI caused the transfers to occur. Although he
testified that he opposed the ODI actions, this my be a
contested issue. In fact, M. Lucia hinmself accused
M. Pipoly of inproper actions during the tine the ODI was in
control, asserting that M. Pipoly had inproperly influenced
bi dders in the efforts to sell the CGC assets. (Exhibits P-
14 & P-15). Although M. Lucia testified that he was wong in
that belief, we conclude that this is an area where

investigation by a third party is warranted.

V. CONCLUSI ON
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For the reasons stated above, we conclude that the
appoi ntment of a trustee is mandated under section 1104(a) of
t he Bankruptcy Code because of the possibility of fraud and
gross m smanagenent of the Debtor by current managenent and
the inability of current nmanagenent to investigate and
prosecut e potential causes of action held by the Debtor.?

An appropriate order is attached.

BY THE COURT:

Dat ed: February 23, 2001 Mary F. Walrath
United States Bankruptcy Judge

8 As a result of our decision, we have schedul ed a status
hearing on this case for March 19, 2001, at 4:00 p.m, to
address the applications for retention of counsel and speci al
counsel filed by the Debtor.
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: ) Chapter 11
PRS | NSURANCE GROUP, | NC., ; Case No. 00-4070 (MW
Debt or . ;
ORDER

AND NOW this 23RD day of FEBRUARY, 2001, upon
consi deration of the Amended Motion for Appointnment of Interim
Trustee filed by Allstate Life Insurance Conpany, and the
joinder of Firstar Bank, N. A thereto, it is hereby

ORDERED t hat the Amended Mdtion is GRANTED;, and it is
further

ORDERED that the United States Trustee's Ofice is hereby
DI RECTED to appoint a chapter 11 trustee for the above
Debtor’s estate; and it is further

ORDERED t hat a status hearing be held in this case on

March 19, 2001, at 4:00 p.m

BY THE COURT:

Nﬁry F. Walrath
United States Bankruptcy
Judge

cc: See attached



SERVI CE LI ST

Joseph Grey, Esquire

STEVENS & LEE

300 Del aware Avenue

Suite 800

W I m ngton, DE 19801

Proposed Counsel for PRS | nsurance G oup

Robert Lapowsky, Esquire

STEVENS & LEE

1818 Market Street

14t h Fl oor

Phi | adel phia, PA 19103

Proposed Counsel for PRS |Insurance G oup

Janmes R Rishel, Esquire

RI NEHART & RI SHEL, LTD

395 E. Broad Street

Col unmbus, OH 43215

Proposed Speci al Counsel for
PRS | nsurance G oup, Inc.

Janmes L. Patton, Esquire

Maur een D. Luke, Esquire

YOUNG CONAVAY STARGATT & TAYLOR, LLP
11th Fl oor, One Rodney Square North
P. O, Box 391

W I m ngton, DE 19899-0391

Counsel for Allstate Insurance Conpany

Harold S. Horwi ch, Esquire

Bl NGHAM DANA, LLP

One State Street

Hartford, CT 06103-3178

Counsel for Allstate Insurance Conpany

Bonnie A antz Fatell, Esquire
M chael D. DeBaecke, Esquire
BLANK ROVE COM SKY & MCCAULEY
1201 Market Street

Suite 2100

W I m ngton, DE 19801-4226
Counsel for Firstar Bank, N.A.

I nc.

| nc.
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St ephen D. Lerner, Esquire
SQUI RES SANDERS & DEMPSEY, LLP
312 Wal nut Street

Suite 3500

Cinci nnati, OH 45202

Counsel for Firstar Bank, N. A

Steven K. Kortanek, Esquire

James E. Huggett, Esquire

Kl ehr Harrison Harvey Branzburg & Ellers LLP
919 Mar ket Street

Suite 1000

W I m ngton, DE 19801

Counsel for the Ohio Departnent of I|nsurance

Dani el K. Astin, Esquire

Frank Perch, Esquire

O fice of the United States Trustee
601 WAl nut Street

Suite 950 West

Phi | adel phia, PA 19106



