UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: )
) Chapter 11
HARNI SCHFEGER | NDUSTRI ES, I NC., )
et al., ) Case No. 99-2171 (PJW
) (Jointly Adm nistered)
Debt ors. )
)
EXH BIT |

COURT' S FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
RELATI NG TO EQUI TY COMM TTEE OBJECTI ON TO CONFI RVATI ON

| nt r oducti on

Har ni schf eger Industries, Inc. ("HI") is the parent of
a group of separate gl obal m ning equi pnment busi nesses
(collectively, the "Debtors") that design, manufacture, market and
di stribute m ning equi pnent and nachi nery, and provi de a wi de range
of after-market services, including the sale of spare parts. H1's
two primary subsidiaries, Harnischfeger Corporation ("P&H') and Joy
Technol ogies Inc. ("Joy") directly and indirectly own nost of HII's
ot her subsidiaries.

The Debtors seek confirmation of their Plan of
Reorgani zation (the “Plan”) and hearings thereon were held on
April 3, 10 and 11, 2001. The Pl an proposes to issue new stock in
reorganized HIl to HIl creditors. 1t proposes cancellation of al

existing H'I shares such that creditors will have 100%ownershi p of



reorgani zed HiI.

The Oficial Conmttee of Equity Security Holders
("Equity Conmittee") objects to Plan confirmation. It argues the
Plan violates a fair and equitabl e requirenent of Bankruptcy Code
8§ 1129(b)! because it pays H I creditors nore than 100% of their
clainms while extinguishing the rights of dissenting sharehol ders.
At issue, then, is the enterprise valuation of reorganized HiI

This is the Court's findings of fact and concl usi ons of
law following the two day evidentiary hearing on the Equity
Committee's objection to confirmation of the Plan. The matter is
a core proceeding over which this Court has jurisdiction pursuant
to 28 U S.C. 88 157 and 1334. For the reasons set forth bel ow, |
will overrule the Equity Commttee's objection to confirmation.

The Equity Committee’s objection is directed solely to
the wvaluation of the Joy portion of HI’'s business. Joy
manuf actures and services underground mning equipnent. P&H
manuf actures and services surface mning equipnent. The Equity
Conmittee does not challenge the valuation of P&H (Tr. 574:17 -
575: 16).

Several factors precipitated the Debtors' bankruptcy
filing in June 1999. Although H'I reported record revenues for

fiscal year 1997, covering Novenber 1996 through Cctober 1997, its

1

All references to "8 " herein are to the United States
Bankruptcy Code, 11 U.S.C. § 101 et seq.
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revenues for fiscal year 1998 dropped dramatically primarily
because of the Asian financial crisis in late 1997. (Tr. 35:16 -
36:15). The Asian crisis caused a global restructuring of the
m ni ng i ndustry and further consolidated Joy's custoner base. This
resulted in substantially reduced busi ness opportunities for Joy,
particularly for its original equipnment sales. (Tr. 38:1 - 38:17,
56:2 - 59:5; Debtors' Exh. 8(b) - 8(f)).

During the same period, deflated pulp and paper prices
across the Pacific RRmsignificantly reduced spending by pul p and
paper producers worldwde. (Tr. 35:16 - 35:23, 37:9 - 37:22).
Compounding this challenge, H1's then-third nmjor subsidiary,
Bel oit Corporation, built four |arge paper-naking machines at a
contract price of about $600 million while incurring a $150 mllion
cost overrun. The custoner refused to accept two of the largely
finished machines. (Tr. 36:1 - 36:7). Consequently, by late 1998
H I faced a severe liquidity crisis and was unable to obtain the
financi ng necessary to avoid bankruptcy. (Tr. 36:12 - 36:15). The
Debtors' Plan contenplates the |iquidation of Beloit Corporation.
The i ssue addressed herein relates only to the enterprise val ue of
t he Reorgani zing Debtors, i.e., excluding Beloit Corporation and
its subsidiaries.

The follow ng witnesses testified at trial:

(1). John Ni|ls Hanson ("Hanson") for Debtors. Hansonis
the Chairman, President and Chief Executive O ficer of

Har ni schf eger . (Hanson, Tr. 27:04 - 27:07). He has an
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under graduat e degree and nasters degree in chem cal engineering
from the Massachusetts Institute of Technology in addition to a
Ph.D. in nuclear science and engineering from Carnegie Mellon
Uni versity. (Hanson, Tr. 27:12 - 28:9). Hanson has over fifteen
years experience in restructuring distressed and troubled
conpani es. (Hanson, Tr. 33:22 - 34:2). He joined Joy in 1990 and
becanme Chief Operating Oficer of Harnischfeger at the end of 1994
after the two conpani es nerged. (Hanson, Tr. 33:13, 34:5 - 34:15).
He becane CEO of Harni schfeger in May 1999 shortly before it filed
for chapter 11 relief. (Hanson, Tr. 34:13 - 34:21).

(2). Mark T. Morey ("Mrey") for Debtors. Mrey is a
principal of the coal consulting practice at Resource Data
International ("RD ™). ( Mor ey, Tr. 147:10 - 147:17). RDI
provides consulting services to the energy industry. Mor ey
consults for conpanies involved in the production, transportation,
service and consunption of coal. (Mrey, Tr. 147:13 - 148:2). He
has been involved with the coal industry for over twenty years.
(Morey, Tr. 149:7 - 149:9). Prior to his engagenent at RDI, Morey
was enployed at sonme of the nation's l|argest coal producers,
i ncluding a position as Seni or Coordi nator of Strategic Studies at
CONSOL Energy? and Vice President of Marketing and Devel opnent at

AWEST Cor poration. (Mrey, Tr. 150:9 - 150: 24).

2

CONSOL Energy was fornerly known as Consolidation Coal
Conmpany. (Morey, Tr. 150:9).
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(3). Tinothy R Coleman ("Coleman") for Debtors.
Col eman is a senior partner in the restructuring departnent at the
Bl ackstone G oup, L.P. ("Blackstone"). (Colenan, Tr. 230:1 -
230: 24). Bl ackstone is a financial advisory firmand has provi ded
services in over 110 restructuring transactions representing over
$ 140 billion in debt. (Coleman, Tr. 231:1 - 231:5). Col eman has
over fifteen years experience in restructuring and corporate
finance. (Coleman, Tr. 236:1 - 236:3). He has a bachelor of arts
and an MBA from the University of Southern California. (Colenan,
Tr. 236:6 - 236:9). H I retained Bl ackstone and Coleman in the
fall of 1999 to assist in the developnent and critique of a
busi ness pl an, busi ness forecast, val uati on, debt capacity anal ysis
and devel opnent of a chapter 11 reorgani zation plan. (Col eman, Tr.
236:21, 237:1 - 237:24).

(4). David R Hilty ("HIty") for the Oficial Commttee
of Unsecured Creditors for the Debtors Oher than Beloit
("Creditors' Commttee") which supports the Plan. Hlty is a
director of the investnent banking firmof Houlihan, Lokey, Howard
& Zukin ("Houlihan Lokey"). (Hlty, Tr. 351:18 - 351:20).
Houl i han Lokey has one of the largest restructuring groups in the
country. (Hlty, Tr. 352:9 - 352:13). H 1ty has a bachel or of
science in finance fromthe University of Virginia and has worked
i n Houl i han Lokey's financial restructuring departnment for the past
ei ght years. (Hilty, Tr. 352:18, 354:1 - 354:2).

(5). Seth Schwartz ("Schwartz") for the Equity



6
Committee. Schwartz is a founding partner of Energy Ventures
Anal ysis ("EVA"). (Schwartz, Tr. 418:12 - 418:19). EVA provides
consulting services to the coal mning and power generation
industries. It also engages in econom c engineering studies for
private sector energy conpanies. (Schwartz, Tr. 418:24 - 419:8).
Schwartz graduated from Princeton University with a degree in
geol ogi cal engineering. (Schwartz, Tr. 422:15 - 422:19). From
June 1999 wuntil OCctober 2000 he acted as President and Chief
Executive O ficer of a Western Kentucky coal producer, Centenni al
Resources, during its chapter 11 reorganization. (Schwartz, Tr
422:2 - 422:8).

(6). Seynour Preston, Jr. ("Preston") for the Equity
Commttee. Preston is a Managing Director at Gol din Associates, a
consulting firm principally engaged in the area of distressed
busi nesses, bankruptcies and workouts. (Preston, Tr. 540:4 -
540:15). Preston started in the industry approximately 30 years
ago working with venture capital investnents. (Preston, Tr.
540: 12 - 540:15). He has an undergraduate degree from Princeton
University, a law degree from the New York University School of
Law, and is a designated Chartered Financial Analyst. (Preston
Tr. 545:9 - 545:20). The Equity Conmittee retained Preston and
Gl din in June 2000 to assess Blackstone's valuation of Joy.
(Preston, Tr. 546:6 - 546:15).

In addition to the wtnesses, the parties submtted

portions of a nunber of deposition transcripts and approxi mately 70
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exhibits, including the expert reports of Blackstone, Houlihan
Lokey, Preston and Schwartz, which were admtted into evi dence.

FI NDI NGS OF FACT

1. Creditor clains against H1 and its direct and
indirect subsidiaries, the reference point for purposes of an
enterprise valuation calculation, total $1.63 billion. (Hanson,
Tr. 79:17). Thus, for the equity interest to be "in the noney” the
enterprise value nust exceed $1.63 billion. The val uation
conclusions offered by the experts are as follows (Debtors' Exh.
25):

(1) Blackstone: $1.020 billion

(2) Houlihan Lokey: $1.050 billion

(3) Preston: $2.040 billion (Ilow)

$2.220 billion (high)
The gap between the valuations of the Plan supporters and the
val uation of the Equity Conmittee is obviously very wide. Stated
differently, the Debtors’ and the Creditors’ Comm ttee's val uations
suggest that the sharehol ders are out of the noney by at |east $.6
billion; whereas, the Equity Conmittee argues it is approximtely

$.4 billion in the noney.

DEBTORS BUSI NESS PLAN.
2. In late 1999, executives at Hl, Joy and P&H -- with

the assistance of Blackstone professionals -- began designing a



"bottom up" business plan to energe frombankruptcy. (Hanson, Tr.
39:2 - 39:9, 39:24 - 41:24). The devel opnent of that docunent
conti nued through the first quarter of 2000 (the "Busi ness Plan").
(Debtors' Exh. 3).

3. The Business Plan serves two primary functions.
First, it is the Reorganizing Debtors' operational blueprint. As
such it creates "a strong level of accountability wth the
managenent teant and sets "aggressive operating targets." (Hanson,
Tr. 39:2 - 39:6). Second, it is the basis for the Plan, including
t he Reorgani zing Debtors' valuation. (Hanson, Tr. 39:7 - 39:9).

4. Joy and P&H engaged in a "bottomup" forecasting
process to devel op the Business Plan wherein field staff collect
extensive data on their custoner requirenents and future outl ooks.
(Hanson, Tr. 39:24 - 41:24). The 12 to 24 nonth near-term data
include very specific, unit-by-unit custonmer purchasing plans.
(Hanson, Tr. 41:2 - 41:24). The two year longer-termdata refl ect
custoner strategic plans for new m nes and expansi ons of existing
m nes, as well as custoner repl acenent phil osophi es and strat egi es.
(1d.).

5. The nature of HI's business enabled its staff to
access the market for products on a detailed basis. For both Joy
and P&H, equi pment sal es volunme for |arge m ning equi pment is very
smal|l - typically rangi ng anywhere fromas few as three to as many
as 40 to 50 wunits per year, depending on the product |[ine.

(Hanson, Tr. 40:1 - 40:5). Furthernore, nost of the original
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equi pnent sal es represent replacenent business, i.e., a sale of HI
ori gi nal equi pnent tends to repl ace existing equi pnent rather than
support a new mne or new facility. (Hanson, Tr. 40:6 - 40:9).
In addition to original equipnent sales, much of HI's revenue
flows from aftermarket business: services including rebuilds,
repairs, refurbishnents, upgrades, conponent exchanges, and whol e
machi ne exchanges. (Hanson, Tr. 40:10 - 40:18). G ven the
| ong-termcustoner relationshi ps i nherent in this type of business,
H I enploys a marketing strategy in which its sales and service
teans focus on specific mnes and specific operations and handl e
all products and all services associated with those operations.
This custoner-specific market know edge is the basis of HI's
formul ati on of the Business Plan. (Hanson, Tr. 40:19 - 41:11).

6. After collecting custoner-specific data for the
Business Plan, H1's field staff worked with finance personnel to
build a revenue forecast, broken down by product, type of service,
and region. (Hanson, Tr. 41:12 - 41:24). The managenent of each
region then reviewed the forecasts and rolled them into gl obal
segnments, and then into the gl obal Joy and P&H forecasts. (1d.).
The senior nmanagenent of each business reviewed the global
forecasts prior to final review by HI's executive nanagenent.
(ILd.). Once the sales plans were approved at all levels, HI
personnel essentially repeated the sanme process, bottomup, froma
cost perspective. (Hanson, Tr. 42:5 - 42:7).

7. In building the Business Plan, HI cross-checked its
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cust oner-based projections against nacroeconomc trends and
projected netals and coal denmand to test their reasonabl eness.
(Hanson, Tr. 42:13 - 42:18). Thus, HIl verified custoner
requi rements and customer plans for sense and consistency wth
macr oeconom ¢ trends and projected netals and coal denand.
(Hanson, Tr.42:13 - 42:18, 44:2 - 44:22). H | al so used these
broader market trends to identify potential denographic changes or
changes in ternms of mx that mght inpact the Business Plan in
| ater years. (Hanson, Tr. 44:6 - 44:9).

8. Bl ackstone, the Debtors' financial advisors, assisted
managenent throughout the devel opnment of the Business Plan, from
devel oping its structure and process through critiquing its key
assunptions. (Hanson, Tr. 44:12 - 45:1; Col eman, 237:1 - 237:24).
The Equity Conmittee points out that the Bl ackstone representatives
assigned to the Debtors' engagenent were not experts in forecasting
t he outl ook for coal production. (Coleman, Tr. 298:15; Hanson, Tr.
87:14 - 87:16). However, Debtors' managenent did not | ook to them
for such expertise and t he Busi ness Pl an was devel oped on t he basis
of exam ning the market for coal production equi pnent, not just the
mar ket for coal, the latter being the focus, and in ny view (as
descri bed below) the shortconming, of the Equity Conmttee's
val uati on approach.

9. For the Debtors, the cost of bad planning is very
hi gh due to the businesses' |level of capital intensity. (Hanson,

Tr. 42:23 - 43:21). Both Joy and P&H produce a relatively snal
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nunber of units, and the production lead times for those units is
very long. (ld.). As a result, if forecasts are too high, the
Debtors build a | arge anount of inventory and use a | arge anount of
cash in the business, and their performance deteriorates very
rapidly. (1d.). |f forecasts are too |ow, because of the
necessary |lead tines, the Debtors are unable to ranp up quickly
enough to neet the mssed custoner demand. (1d.). Thus, the
success of the Reorgani zing Debtors' business is directly tied to
the accuracy of the Business Pl an.

10. Since its initial developnment, the Debtors
managenent has regularly reeval uated the Business Plan. (Hanson,
Tr. 43:17 - 43:21, 45:2 - 45:24). Beginning in August 2000, H
performed a conprehensi ve review of the Business Plan to confirmit
still made sense. (Hanson, Tr. 45:9 - 45:19). Managenent
concluded the forecasts were still appropriate although Joy
performed just short of the Business Plan's initial forecasts.
(Hanson, Tr. 46:1 - 46:5).

11. Managenent's observation that the narkets served by
Joy and P&H sonewhat inproved partly notivated the August 2000
review. (Hanson, Tr. 45:20 - 45:24). After the August revi ew of
the Business Pl an, managenent neverthel ess concl uded adjustnents
were not necessary because the Business Plan had anticipated the
mar ket changes. (Hanson, Tr. 46:1 - 46:5).

12. The Business Plan assunes and depends upon a

recovery in the basic compdity industries both on the P&H and Joy
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side (Hanson, Tr. 52:15 - 52:21, 142:9 - 142:14, 663:14 - 663: 20;
Debtors' Exh. 3 at 3) and assunes there will not be an econom c
downturn or recession that could inpact their businesses. (Hanson,
Tr. 52:19 - 52:21).

13. The Business Pl an refl ects managenent's belief that
bot h Joy and P&H are strong busi nesses in their respective nmarkets,
and that they wll continue to be the major players in their
i ndustries. (Hanson, Tr. 80:17 - 80:23). Nevert hel ess, the
Busi ness Pl an posits Joy as needing a strong recovery in the coal
mning industry to neet its projections. (Hanson, Tr. 142:13 -
142: 14) .

14. Actual results after nore than one full year under
t he Busi ness Pl an are consi stent with the Busi ness Pl an projections
to date. (Hanson, Tr. 46:10 - 46:22). During fiscal year 2000,
Joy' s booki ngs were about $45 mllion short of the Business Plan's
forecast, its sales fell about $30 m|lion short, and its operating
profit was about $ 3 mllion low. (Hanson, Tr. 48:5 - 48:10;
Debtors' Exh. 6 at EC-010099). And, in the first quarter of 2001,
Joy's actual bookings have been about $ 30 mllion below the
Busi ness Plan's projected bookings (Hanson, Tr. 49:8 - 49:10;
Debtors' Exh. 7 at HI1-021736), its sales about $7 mllion bel ow
t he Business Plan, and its gross nmargins about $ | mllion bel ow
t he Business Plan. (Hanson, Tr. 50:5 - 50:12; Debtors' Exh. 7 at
H I1-021762). However, Joy's gross profit is consistent with the

Business Plan's forecast due to reduced operating costs and
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manuf act uring vari ances, and its operating profit is slightly ahead
of the Business Plan due to |lower adm nistrative expenses. (1d.)

15. For the remainder of 2001, the testinony suggests
Joy may have difficulty neeting the Business Plan's targets because
two longwall system orders reflected in the Business Plan were
recently lost to a conpetitor (Hanson, Tr. 50:17 - 51:4). Joy nay
end the year short on revenues, and the shortfall will have to be
made up through i ncreases in afternarket business and further cost
contai nnent. (Hanson, Tr. 50:17 - 51:4).

16. Although the Business Plan projects a substanti al
turnaround in Joy's business, it also reflects the followng
factors as limting Joy's long-term gromh prospects: (Debtors
Exh. 3 at 26-29).

(a). Long-term inprovenents in machine productivity

continue to substantially exceed increases in |long-termcoal demand

and production. (Hanson, Tr. 54:4 - 54:16; Debtors' Exh. 8(a)-
(e); Debtors' Exh. 3 at 27). For exanple, over the past 25 years,
the tons of coal produced per wunderground mne has increased
roughly four-fold. (Hanson, Tr. 56:2 - 56:5; Debtors' Exh. 8(a)).
And whi |l e the nunber of |ongwall faces has declined, the output of
| ongwal | m ning has increased. (Hanson, Tr. 57:1 - 57:3, 57:20 -
57:21; Debtors' Exh. 8(c)-(d)). As aresult of inprovenents in the
efficiency of the mning equipnent, the productivity of each

|l ongwal | face has increased roughly eight-fold over the past
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fifteen years. (Hanson, Tr. 57:24 - 58:2; Debtors' Exh 8(e)).
Thus, managenent believes the increasing productivity of Joy
equi pnent of fsets even a substantial increase in coal demand, i.e.,
an increase in coal demand may not correlate with an increase in
demand for Joy equi pnment whi ch managenent believes is reflected by
a gradual decline of Joy's unit sales over tine. (Hanson, Tr.
59:2 - 59:5; Debtors' Exh. 8(f)).

(b). United States’ coal demand has steadily trended
towards | ow sul fur surface-mned coal and away from underground
coal. (Debtors' Exh. 3 at 26). While the predom nantly underground
coal production east of the M ssissippi has been relatively flat
over the past twenty-five years, the alnpst entirely surface
production of |owsulfur coal west of the M ssissippi has shown
significant grow h. (Hanson, Tr. 59:14 - 60:8; Debtors' Exh.
8(g) - (h)). This trend is an inportant limtation on Joy's
busi ness, since its equipnent is used only in underground m ning.
(1d.).

(c). Joy's custoners continue to consolidate which
exerts an additional downward pressure on Joy's sales. (Debtors'
Exh. 3 at 26). Consolidation allows customers to reallocate
equi pnent thereby slowing the rate of equi pnent replacenent. It
al so significantly increases custoner buying power and | everage.
(Hanson, Tr. 143:11 - 144:7; Business Plan at 26). Consolidation
may also result in mne closures, as the nunber of underground

m nes has decreased by approximtely two-thirds over the |ast 25
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years. (Hanson, Tr. 55:2 - 56:23, 143:11 - 143:15; Debtors' Exh.
8(b), (d)).

(d). Joy's key conpetitors have grown and consol i dat ed,
whi ch threatens Joy's market share and profit margins. (Debtors
Exh. 3 at 26 - 28). For exanple, just the week before the
confirmation hearing, two of Joy's |argest conpetitors announced
their nmerger. (Hanson, Tr. 143:3 - 143:10). This nerger
el imnates Joy's considerable prior advantage as the world' s only
supplier of conplete longwall systenms. (ld.) As aresult, Joy may
face new conpetitive pressures which the Business Plan does not
anti ci pate.

17. The Equity Commttee's val uation does not take into
account any of the above recited limtations on Joy's business
prospects.

BLACKSTONE' S AND HCOULI HAN LOKEY'S VALUATI ONS AND DEBTORS OTHER
EVI DENCE OF VALUE.

18. Both Bl ackstone's and Houl i han Lokey's reports rely
on the Business Plan's assunptions regarding HI's future
performance. (Coleman, Tr. 243:12; Hilty, Tr. 365:2 - 366:14).

19. In early 2000, Blackstone gave a prelimnary
val uation presentation to Hl's Board of Directors. (Coleman, Tr.
239: 20 - 240:1). Even using what it considered aggressive
assunptions, Bl ackstone's initial valuation showed that HI's total
val ue was at | east $400 mllion belowthe creditor clainms likely to

be asserted, and that equity was therefore substantially out of the
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noney. (Hanson, Tr. 72:3 - 72:9; Col eman, 240:16 - 241:3).

20. The Board fornmed an ad hoc committee to work with
Bl ackstone to find possi bl e sources of equity value. (Hanson, Tr.
72:24 - 73:6; Coleman, 241:13 - 241:17). At the direction of the
Board, Bl ackstone performed nunmerous sensitivity anal yses over the
next several nonths to discover any reasonable set of assunptions
under which shareholders could recover. The Board ultimately
concl uded there sinply was no val ue for equity under any reasonabl e
scenario. (Hanson, Tr. 73:1 - 73:13; Coleman, 242:19 - 242:21).

21. For the reasons discussed below, the Court finds
Bl ackst one' s and Houl i han Lokey's val uations nore reasonabl e and
reliable than Preston's val uation.

22. Working together with the Board and H | managenent,
Bl ackstone wuses financial and revenue projections from the
conpani es t hensel ves that, in managenent's vi ew and experi ence, are
achi evable. (Coleman, Tr. 255:7 - 255:20). On the other hand,
the Equity Commttee relies on projections that managenent and
Col eman sinply do not believe achievable. (Coleman, Tr. 260:6 -
262:1; Debtors' Exh. 21 - 24).

23. Bl ackstone foll ows the comonly accepted practice of
using three separate valuation nmethods - conparable conpany,
conpar abl e acquisition, and discounted cash flow ("DCF") - as a
critical cross-check on its valuation. ( Col eman, Tr. 244:5 -
244: 20, 348:17 - 348:24; Debtors Exh. 4 at BG 02342, BG 02372).

Bl ackstone's DCF exit multiple is derived fromthe well-accepted
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nmet hod of determining current trading nultiples for conparable
conpanies. (Coleman, Tr. 273:18 - 274:17; Debtors' Exh. 4 at BG
02342 - BG 02343, BG 02359 - BG 02360).

24. Bl ackstone also ran a series of sensitivity
anal yses, which support the conclusion that there is no reasonabl e
set of assunptions under which equity value can be found.
(Col eman, Tr. 280:3 - 280:6; Debtors' Exh. 4 at BG 02376 - BG
02379). Bl ackstone's DCF analysis concludes the Reorganizing
Debtors' enterprise value is between $960 mllion and $1.12
billion. Blackstone's conparable-conpany analysis values the
enterprise at $600 mllion to $ 900 million, while its conparable
acqui sition anal ysis values the enterprise at $850 mllion to $1. 05
billion. (Coleman, Tr. 248:10 - 248:16, 254:11 - 254:14; Debtors
Exh. 4 at BG 02372).

25. Gving primary weight to its DCF valuation,
Bl ackst one concl udes t he Reorgani zi ng Debtors' enterprise value is
$900 mllion to $1.05 billion, and its reorganization value
i ncl udi ng excess cash and t he val ue of net operating | osses i s $980
mllionto $1.170 billion. (Coleman, Tr. 278:9 - 280:2; Debtors’
Exh. 4 at BG 02372).

26. Houli han Lokey performed an i ndependent val uati on.
(Hlty, Tr. 353:5 - 353:20; Debtors' Exh. 16). Li ke Bl ackstone,
Houl i han Lokey derives its exit multiple from current trading
mul ti pl es of conparabl e conpanies and corroborated this anal ysis

usi ng several accepted val uation nethods. (Debtors' Exh. 16 at
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HOU- 05436 - HOU- 05440). Houl i han Lokey reached a val uation for the
Debtors of $ 1.05 billion - virtually identical to Blackstone's
val uation conclusion and still only about half of the Equity
Commttee's valuation. (Hlty, Tr. 360:11 - 360:12; Debtors' Exh.
16 at HOU- 05443).

27. Both before and during the bankruptcy proceedi ngs,
t he Board and managenent nmade several efforts to sell the conpany.
(Hanson, Tr. 73:14 - 75:9; Coleman, 249:22 - 253:4). After
Bl ackstone's prelim nary val uati on, Hanson contacted Caterpillar to
di scuss a possible acquisition price at which equity mght be in
the nmoney. The Caterpillar representative "l aughed" at Hanson's
proposal . (Hanson, Tr. 74:20 - 75:9). Senior H'| nmanagenent al so
approached other strategic buyers about the possibility of
investing in or acquiring the conpany. (Hanson, Tr. 73:14 -
74:8) . The sole prelimnary indication of interest for the
conbi ned conpany, however, was in the range of $ 700 mllion -
substantial ly bel owthe Bl ackst one val uati on. (Col eman, Tr. 252:17
- 252:19).

28. Blackstone's $1 billion valuation has been public
for months. Coleman testified that Bl ackstone's "phone woul d have
been ringing off the hook™ if HI were worth anything close to the
$ 2.2 billion claimed by the Equity Conmittee. ( Col eman, Tr.
284:3 - 284:10). Preston acknow edges there is no interest in the
conpany at a price anywhere near the Blackstone valuation.

(Preston, Tr. 644:19 - 645:7). Hanson simlarly received no
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i ndi cation of any purchaser interest in the conpany. (Hanson, Tr.

74:5 - 74:8).

THE EQUITY COW TTEE' S VALUATI ON

29. Preston values HI at $2.2 billion (Equity Conm
Exh. 42(a) at 18-20), about twi ce the |level of the Bl ackstone and
Houl i han Lokey val uati ons.

30. For the reasons discussed below, the Court finds
that Preston's valuation conclusion and his confirmation hearing

testinmony in support thereof not reasonable.

31. Preston knew from the beginning that Bl ackstone
val ued t he conpany at about $1 billion, and that he had to generate
an extra $.6 billion of value before equity would see its first

dollar. (Preston, Tr. 570:7 - 571:17). Consequently, to put equity
in the noney, Preston knew he would have to conduct what he
descri bes as an "off the beaten path inquiry" which "focus[es] only
on those areas that could provide substantial increnental value."
(Preston, Tr. 572:1 - 573:18; Debtors' Exh. 11). | find Preston's
valuation flawed in significant respects.

32. First, unlike Bl ackst one and Houl i han Lokey, Preston
does not cross-check his results by enploying the conventiona
three valuation nmet hods: conpar abl e conpany, conpar abl e
acqui sition, and DCF, although he admts it is comon and accepted
practice to do so and that, even in his own analyses of other

conpani es, he has done so hinself. (Preston, Tr. 635:16 - 637:21).
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33. Preston states he does not use the conparables
nmet hods because there are no conparables. (Preston, Tr. 637:19,
639:19 - 639:24). Admittedly, it is an unusual situation where a
val uation report identifies a "perfect” conparable, but |I reject as
unreasonable Preston's opinion that there are no conparables
against which to test the value of the Reorganizing Debtors. |
find that the conparabl es used by Bl ackst one and Houl i han Lokey in
their valuations are appropriate and reasonabl e.

34. Even using Preston's aggressive exit nmultiple of
9.23, the evidence shows that a standard conparabl e-conpany
anal ysis based on the last twelve nonths' results would yield a
valuation of just $1.05 billion - a value no higher than that
est abl i shed by Bl ackst one and Houl i han Lokey. (Preston, Tr. 643:5
- 643:22).

35. Second, to generate a DCF valuation that puts equity
in the noney, Preston assunes Joy will achieve the sane reported
revenues and operating profits by 2002 that Joy enjoyed in 1997,
its best year ever, and that the Debtors will continue to enjoy
unceasi ng, compounded grow h in revenue and profits fromthat 2002
assunption. (Coleman, Tr. 255:24 - 256:5; Preston, Tr. 588:1 -
588:14; Equity Comm Exh. 42(a) at 5, 11-12). For a nunber of
reasons, | find this assunption unreasonabl e.

(a). Preston relies solely on the Equity Comrittee's
coal expert, Schwartz, for this key assunmption. (Preston, Tr.

578: 12 - 579:21, 588:4 - 588:14, 600:20 - 601:5; Equity Comm Exh.
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42(a) at 5). Schwartz, however, has no expertise or qualifications
to forecast Joy's equipnent sales. (Schwart z, Tr. 487:20 -
488:20). He acknow edges he is not an expert in forecasting Joy's
equi pnent sal es and that H I managenent, which forecasts nuch | ower
nunbers, knows nore than he does about Joy's business. (Schwartz,
Tr. 487:20 - 491:11). He also admts he never projected Joy's
actual equi prent sal es during the Business Plan period. (Schwartz,
Tr. 490:19 - 490:23). As discussed below, | find Schwartz's
sweepi ng opinions about robust future coal demand to be of
questionable support for this key assunption in Preston's
val uati on.
(b). Preston also fails to adjust the 1997 reported
results to account for non-recurring itenms, even though Schwart z
put himon notice of one of them (Preston, Tr. 589:7 - 592:14).
The evidence at trial is undisputed that in 1997 Joy nmade unusua
sales to Russia and in Britain which will not be repeated. (Hanson,
Tr. 67:9 - 68:24; Coleman, 264:7 - 268:1; Hlty, Tr. 384:10 -
385:16). Reversal of reserves and gains on asset sal es not rel ated
to Joy's operating performance further inflated Joy's 1997
operating profit by $44.1 mllion. (Coleman, Tr. 264:24 - 266: 3).
Adjusted for these nonrecurring itenms, Joy's nornalized 1997
revenues and profit margins are nearly identical to the Business
Plan's projections for 2002. (Preston, Tr. 598:16 - 599:14;
conpare Debtors’ Exh. 4 with Equity Comm Exh. 42(a)). By ignoring

t hese adjustnents, Preston relied on an unrealistic profit margin
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of 13.5%versus a normalized profit margin of 9.8% (Debtors’ Exh.
40) .

(c). The Business Plan's revenue and profit projections
are reasonably optim stic. The Business Plan assunmes a conpounded
annual growth rate of 4.7%for revenues, 18.1%for EBIT, and 10.2%
for EBI TDA over the five year plan period. (Coleman, Tr. 260:6 -
262:1; Debtors' Exh. 24). Preston's projections, on the other
hand, are not just optimstic, but, as Coleman of Bl ackstone
testified, "they are quite extrene." ( Col eman, Tr. 261:24 -
262:1). Preston projects conpounded annual growth of 12.9% for
revenues, 42.3%for EBIT, and 27.3%for EBI TDA. (Debtors' Exh. 24).
In the Court's view, the Equity Committee does not present credible
evi dence justifying such aggressive projections.

36. Third, Preston does not use the accepted nethod -
anal yzing current trading nultiples of conparable conpanies - to
determine his exit nultiple, a key value driver. (Coleman, Tr.
273:3 - 277:19; HIty, Tr. 385:5 - 385:16). I nst ead, he uses the
"average" of certain historical nultiples for selected parts of H
busi ness. (Coleman, Tr. 275:7 - 275:23; Preston, Tr. 619:7 -
621:11). Even then, Preston excludes 1999 results, which would
| ower his historical average nultiple from9.23 to 8.3 and reduce
his valuation by hundreds of mllions of dollars. (Preston, Tr.
620:1 - 623:22). Likewise, Preston disregards Beloit's 1998
performance in deriving his historical average nmnultiple but

i ncludes Beloit from 1994 through 1997. (Preston, Tr. 624:2 -
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625:11). The Court finds Preston's use of an "historical average"
mul ti ple merely val ues an hypothetical and different conpany in an
hypot hetical and different market. Significantly, Preston admts
he has never before used an "historical" method for determ ning an
exit multiple. (Preston, Tr. 628:9 - 628:20).
37. Finally, Preston assunes a | ower discount rate than
Bl ackstone or Houlihan Lokey to reflect a |ower risk of achieving
hi gh performance results. This assunption appears unreasonabl e on
its face and is nethodologically flawed. The Debtors' and
Creditors Commttee's valuation experts explain a proper discount
rate under the Capital Asset Pricing Mdel requires an upward
adjustnment to the calculated cost of equity to reflect the
additional return equity investors expect when investing in a
conpany energi ng frombankruptcy. (Coleman, Tr. 271:20 - 272:13;
Hilty, Tr. 385:19 - 386:4, 391:22 - 392:16). In contrast, Preston
sinply leaves his 14% calculated cost of equity unadjusted.
(Preston, Tr. 631:4 - 633:23). Even this 14% assunption is
internally inconsistent and contrary to the evidence of the returns
that purchasers of HI|I debt - which will be converted to equity
upon confirmation - are expecting fromH |I. Preston hinself admts
that market investors purchasing H' |l unsecured debt would earn a
return on investnents far exceeding the 14% he assunes if his
valuation is correct. (ld.).
38. In sum the Court finds Preston's valuation is not

reasonable, and unlike the Business Plan, is not based on a
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realistic and supportable approach to the Debt ors' busi ness.
Furthernore, Preston does not follow standard and wel | -accepted
val uation net hodol ogi es. Bl ackstone and Houlihan Lokey's
val uations, on the other hand, are reasonable and enpl oy standard
nmet hodol ogi es.

RECENT COAL MARKET EVENTS

39. The foundation for Preston's valuation is his
assunption that there has been a "sea change in the long-term
demand for coal." (Preston, Tr. 575:21 - 578:18; Equity Comm
Exh. 42(a) at 5). The Equity Committee's expert, Schwartz,
testified extensively regarding recent devel opnents in the energy
i ndustry whi ch he believes suggests this "sea change" and whi ch he
bel i eves HII managenent did not properly account for in devel oping
the Business Plan. For exanple, Schwartz testified to the
fol | ow ng:

(a). In his opinion, the Business Plan's suggestion of
a decline in underground coal production is not supported by
hi stori cal experience and trends in changes of coal production in
the United States. (Schwartz, Tr. 429:8 - 429:18).

(b). Whereas the Debtors' Business Plan contains an
assunption regarding a fall in the sale of |longwall "shearers,"
Schwartz believes the assunption is "unsupported by any reasonabl e
outl ook for longwall mning in this country.” (Schwart z, Tr.

437:16 - 437:17, 440:10 - 440:21).
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(c). Schwartz is critical of the Business Plan's
projected decline in the after market sales during the five year
pl an period because the profit margin on after market sales is much
hi gher than the profit margin on original equipnent. (Schwartz,
Tr. 441:14 - 441:17; Debtors' Exh. 3 at 3).

(d). Schwartz is also critical of the Business Plan's
failure to recognize South Africa, China and Australia as a
significant source of future growh for the production of coal
(Schwartz, Tr. 442:7 - 442:17; 446:1 - 446:8).

40. In support of these sweeping criticisnms of the
Busi ness Plan, Schwartz offers his opinions on what he views are
dramati ¢ changes si nce March 2000 and nanagnent's failure to update
the Business Plan in light of these changes. These dramatic
changes include the follow ng:

(a). Rolling blackouts in California since March 2000
and predictions of simlar shortages in the Northeastern United
St ates expose an i mmedi ate need for new power plant construction.
(Schwartz, Tr. 450:3 - 450:18).

(b). The President of the United States announced the
country i s experiencing an energy crisis. (Schwartz, Tr. 462:23 -
463: 1) .

(c). Natural gas prices experienced a "sharp and
unexpected i ncrease and have been sustained at nuch higher |evels
than the historical basis [which] make[s] natural gas no | onger the

econoni ¢ choi ce for new power plant construction." (Schwartz, Tr.
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451: 3 - 451:8).

(d). These devel opnents result in a "total change in the
i nvestnment climate for building newcoal fired power plants inthis
country" (Schwartz, Tr. 453:24 - 454:2) as evidenced by a surge in
announcenents of proposed coal fired power plants since managenent
finalized the Business Plan. (Schwartz, Tr. 453:4 - 453:17).

(e). International coal prices have clinbed to near
record highs and Schwartz believes this represents a "dramatic
recovery which signals the need to expand production of coal
wor |l dwi de." (Schwartz, Tr. 458:3 - 458:6).

(f). Stock prices of the | argest producers of coal have
nore than doubled over the past three nonths and stock market
anal ysts following the coal industry are now bullish on the
i ndustry. (Schwartz, Tr. 461:22 - 462:16).

(g). Achange in presidential adm ni stration has changed
the U S political climte for coal as a fuel source. A new
national energy policy is being forrmulated that wll enphasize
reliance on coal for new power plants. (Schwartz, Tr. 463:3 -
463:7) . The U . S. withdrew its support of the Kyoto Treaty that
woul d regul ate green house gasses and the President recanted his
earlier pledge to regulate carbon dioxi de em ssions. (Schwartz,
Tr. 463:8 - 463:12).

Wil e these events in the energy industry and the political arena
are undi sputed, | do not believe they support a conclusion that the

long termoutlook is for Joy's sales to significantly inprove.
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say this for a nunber of reasons. First, coal is only one of
several sources for neeting increased energy demands. Second, a
significant increase in coal production, if it occurs, does not
necessarily convert into a significant increase in Joy's sales of
coal production equi pnent and services. (See discussion in f 16
above.) For exanple, underutilization of existing capacity m ght
account for future increased production. Third, to the extent the
new presidential admnistration announced a need for additional
ener gy production and a rel axati on of environnmental regul ati ons and
assum ng that this converts into a greater production of coal
burni ng generating plants, it is premature to suggest how t his new
policy will be specifically fornul ated and i npl enented, if accepted
by non-administration political forces. Fourth, Schwartz’s
conclusion that the recent dramatic spike in natural gas prices
will cause power plants to switch to coal for energy production
cannot be accepted w thout question. If we know anything fromthe
last thirty years of lurching fromone energy crisis to another it
Is that market forces nmake it inadvisable to predict long term
trends on the basis of short term events relating to energy
sour ces. For exanple, | take judicial notice of the fact that
currently we are experiencing significant increases in gasoline
prices but the fact of the matter is that after adjustnment for
inflation, gasoline prices are less today than what they were
following the Arab oil enbargo in the 1970's. Inthis regardit is

worth noting that Schwartz is of the opinion that the "great
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changes" in the coal markets in the | ast twelve nonths are simlar
in inmportance to the inpact of the Arab oil enbargo on those
markets in the 1970's. (Schwartz Tr. 477:22 - 478:4). Schwartz
does not explain what inpact the Arab oil enbargo had on the coal
mar kets, but Preston acknow edges that for the past 20 years the
gromh rate for demand for coal has only been 1 to 2% a year.
(Preston Tr. 582:22 - 583:2 ). Fifth, with respect to the recent
dramatic increase in the equity values of |arge coal producing
conpanies in the United States, those values may have been
previ ously undervalued for a nunber of reasons, including excess
capacity. (Morey, Tr. 216:2 - 216:4). The Equity Committee has
not accounted for a reduction of any overcapacity vis-a-vis their
projected significant increase in Joy sales of new equi prent and
servicing of existing equipnent.

41. Most of Schwartz's testinony about coal prices
focuses on spot-market pricing (Equity Comm Exh. 11(a)-(c)), a
type of pricing he admts has alimted relationship to the actual
prices obtai ned by coal producers. (Schwartz, Tr. 525:11 - 526: 8).
Morey confirns that short-term spot market price spikes have
little, if anything, to do with greater |ong-termdenand for coal,
much | ess for Joy's equi pnent, principally because nore t han 80% of
coal is sold at contract rather than spot prices. (Mrey, Tr.
177:2 - 179:9; Debtors' Exh. 5 at RDI-00759; Debtors' Exh. 36).

42. In addition, although there is increased interest in

potential new coal-fired power plants, Mrey explains that "you
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have to | ook at these announcenents very closely and. . . really
understand what they are.” (Morey, Tr. 175:2 - 175:4).
Prelim nary expressions of interest in potential new plants are not
the same as actual plants burning only coal. (Mrey, Tr. 175:2 -
176:18). Schwartz acknow edges that even if every "announced"
power plant were built, and if each one burned only coal mned with
Joy equipnment, and if all such plants were actually built during
t he plan period, total U S. coal demand woul d i ncrease by | ess than
1.5%on an annual i zed basis. (Schwartz, Tr. 511:24 - 522:11). It
is highly unlikely that all of these “ifs” will occur. In any
event, such a result is not inconsistent with the Business Plan.

43. Wil e there have been certain very recent changes in
coal markets, | find the evidence presented by the Equity Conmittee
in support of a "sea change" in the long-term demand for coa
unpersuasive. Al the w tnesses who addressed this issue at the
confirmation hearing nmade predictions that [ong-term annualized
gromh in coal demand will remain approxinmately the sanme as it has
been for the last 20 years.

44. Hanson testified the coal industry may be seeing 1
or 2%growth in coal production or consunption. (Hanson, Tr. 54:11
- 54:15).

45. Morey of RDI, relying on information fromthe
Department of Energy, testified that historical coal demand growth
inthe US. from21990 t hrough 2000 averaged 1. 1% per year. (Morey,

Tr. 165:4 - 165:19; Debtors' Exh. 28). He further testified that
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RDI's nost recent forecasts - published in Novenber 2000 - estinate
average U.S. annual growh at about 1% (Morey, Tr. 167:20 -
167: 24; Debtors' Exh. 30). Blackstone, relying on Departnent of
Energy information, |ikew se predicts slow and steady growh in
demand at less than 1 1/2%per year. (Debtors' Exh. 4 at BG 02328).

46. Hilty offers a sim|ar assessnent based on a Merril
Lynch analyst's report which concluded there wll not be a
substanti al increase in coal output anytinme soon. (Debtors' Exh. 16
at HOU- 05426 - HOU- 05427).

47. Preston also admts the growh rate in coal demand
has consistently been 1 to 2% per year over the last 20 years -
essentially what the Business Plan projects. (Preston, Tr. 582:22
- 583:2).

48. Significantly, although Schwartz relies on a nunber
of factors which support a potentially substantial increase in
future coal demand, his firm s published anal yses of | ong termcoal
demand are not materially different than the views expressed by the
W tnesses for the Plan supporters. EVA' s Jul y- Septenber 2000
quarterly report shows U. S. coal demand essentially flat from 2000
t hrough 2005. (Debtors' Exh. 32). EVA s Septenber 2000 " COALCAST:
Long- TermQutl ook for Coal,"” which Schwartz expressly relies onin
his expert report (Schwartz, Tr. 492:22 - 492:23), shows
annual i zed U. S. coal demand growing at far |less than 1% per year
during the plan period. (Equity Comm Exh. 41(a) at 9-10). EVA's

nost recent generally available projection, the February 2001
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" COALCAST: Short-TermOQutl ook for Coal," shows U S. dermand for coa
by 2002 only slightly higher than its Septenber 2000 COALCAST
projection. (Conpare Debtors' Exh. 34 wth Debtors' Exh. 33).
Schwartz's expert report shows world coal demand, as reported by
El A-1EOQ growing at about 1 1/2% from 1998 through 2020. (Equity
Comm Exh. 41(a) at 10).
49, Lacking a "sea change" in |long-term coal denmand,
Schwartz and the Equity Comrittee focus on other aspects of the
coal market, but in the Court's view, these changes do not alter
t he mar ket fundanental s underlyi ng t he Busi ness Pl an's projections.
They certainly do not justify the dramatic increase in Preston's

val uati on over the Business Plan's projections.

THERE |S A LARGE MARG N FOR ERROR IN THE DEBTORS  VALUATI ON
SHOW NG

50. In assessing the nerits of +the conflicting
valuations, | find the value placed on these Debtors by the market
in which the clains are traded significant. Hilty states that as
of March 15, 2001, the clains are trading at $.44 to $.45 in a
| arge and active market. This produces a market enterprise
val uation of approximtely $.8 billion. (Hlty, Tr. 378:12 -
378:18). Bl ackstone's sim|ar market anal ysis concl udes t he mar ket
val ues the enterprise at between $.6 and $.8 billion. (Col eman,

Tr. 284:23 - 285:21). This testinony is uncontested. | ndeed
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Prest on acknow edges the clains are currently trading in the range
of $.40. (Preston, Tr. 633:7 - 633:8). | ascribe considerable
significance to the undi sputed fact that the clains tradi ng market
is valuing these Debtors at approximately $.8 billion. If the
trading market is only half right, the shareholders are still out
of the noney.

51. It is undisputed that the Reorgani zi ng Debtors nust
be worth in excess of $ 1.63 billion before shareholders can
recover the first dollar. (Debtors' Exh. 27(b)). Thus, Bl ackstone,
Houl i han Lokey and the narketplace nust not only be wong, but
grossly wong - by over $.6 billion. As denonstrated by Preston's
own "sensitivity anal yses" created after the first day of trial,
bef ore sharehol ders realize any recovery, every driver of val ue on
whi ch t he Busi ness Pl an, Bl ackstone and Houl i han Lokey rely nust be
revised upward to assune materially higher revenues, profits and
exit nmultiple than is justifiable in the current marketplace, in
addition to requiring use of a significantly |ower discount rate.
(Preston, Tr. 609:01 - 614:15; Equity Comm Exh. 52 - 55).

52. For the reasons discussed above, the Court finds
t hat t he Bl ackst one and Houl i han Lokey val uati ons are probative and
reliable, whereas the Equity Conmittee's valuation is not. Even
assumng that the Blackstone and Houlihan Lokey valuations
understate the enterprise value by several hundred mllions of
dol l ars, the evidence is convincing that the Equity Comm ttee has

not conme close to closing the gap to reach a valuation of $1.63



33
billion - the aggregate anount of the creditor clains.
CONCLUSI ONS OF LAW
53. The Debtors have the burden of proving the Plan
satisfies the confirmation requirenents of § 1129(a) and (b).

United States v. Arnold and Baker Farns (Iln re Arnold and Baker

Farns), 177 B.R 648, 654 (B.A P. 9th Gr. 1994) aff'd 85 F. 3d 1415

(9th Cr. 1996); Inre Geate Bay Hotel & Casino, Inc., 251 B.R

213, 221 (Bankr. D.N.J. 2000); see also In re dobal GCcean

Carriers, Ltd., 251 B.R 31, 46 (Bankr. D. Del. 2000)(burden of

establishing conpliance with elenment of § 1129 is on plan
proponent).

54. The energing majority view, and precedent in this
Crcuit, requires a plan proponent to satisfy the crandown
requi renents of § 1129(b) by a preponderance of the evidence. E.q.,

Heartl and Fed. Sav. and Loan Ass'n v. Briscoe Enters., Ltd., Il (In

re Briscoe Enters., Ltd., 11), 994 F.2d 1160, 1165 (5th Grr.

1993) (preponderance of the evidence is appropriate standard of

proof under 8 1129(a) and (b)); Arnold and Baker Farns, 177 B.R at

655 (sane); Corestates Bank, N. A v. United Chem cal Tech., Inc.

202 B.R 33, 45 (E.D. Pa. 1996) (sane); Aetna Realty Investors, Inc.

v. Monarch Beach Venture, Ltd. (I n re Minarch Beach Venture, Ltd.),

166 B.R 428, 432 (C.D.C. 1993)(sane); In re Byrd Foods, Inc., 253

B.R 196, 199 (Bankr. E.D. Va. 2000); In re Atlanta S. Bus. Park,

Ltd., 173 B.R 444, 448 (Bankr. N D. Ga. 1994)(sane); In re
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Cellular Info. Sys., Inc., 171 B.R 926, 937 (Bankr. S.D.NY.

1994) (sanme); In re Investors Florida Aggressive Gowh Fund, Ltd.,

168 B. R 760, 765 (Bankr. N.D. Fla. 1994)(sane); In re Kennedy, 158

B.R 589, 601 n.17 (Bankr. D. N J. 1993)(burden is on debtor to
show by preponderance of the evidence that protection provided to
creditor under proposed plan neets statutory requirenents, citing
Briscoe).

55. But see NCNB Texas Nat'|l Bank v. Hulen Park Pl ace,

Ltd. (In re Hulen Park Place, Ltd.), 130 B.R 39, 42 (N. D. Tex.

1991) (debt or nust establish by clear and convincing evi dence that
plan is fair and equitable before plan can be "crammed down" over

obj ection of dissenting creditor); United States v. Wodway Stone

Co. Inc., 187 B.R 916, 918 (WD. Va. 1995)(sane); In re New

Mdland Plaza Assocs., 247 B.R 877, 883 (Bankr. S.D. Fla.

2000) (appropri ate standard of proof at confirmation hearing is by

cl ear and convincing evidence); Inre Mam Cr. Assocs., Ltd., 144

B.R 937, 940 (Bankr. S.D. Fla. 1992)(sane); In re Birdneck

Apartnent Assocs., |1, L.P., 156 B.R 499, 507 (Bankr. E.D. Va.

1993) (sanme); see also In re MCorp Fin., Inc., 137 B.R 219, 225

(Bankr. S.D. Tex. 1992) (proponent's burden of proof under § 1129(a)
i s by preponderance of the evidence but under § 1129(b) is by clear
and convi nci ng evi dence).

56. In holding that the preponderance of the evidence
standard applies to confirmation under 8 1129(b), | ampersuaded by

the reasoning of the Court of Appeals for the Fifth Crcuit. In
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Briscoe, the Fifth Circuit concluded that the clear and convinci ng
standard in civil cases is reserved for cases in which "the
interests at stake are . . . nore substantial than nere |oss of
noney." 994 F.2d at 1164. Thus, the Suprene Court has used the
clear and convincing standard in cases involving particularly
important individual liberty interests, e.g., cases involving
deportation, denaturalization and involuntary conmtnent to a

mental institution. Id. citing Addi ngton v. Texas, 441 U.S. 418,

423, 99 S. . 1804, 1807 (1979); see also G ogan v. Grner, 498

US 279, 286, 111 S. . 654, 659 (1991)(preponderance of the
evi dence standard is presuned applicable in civil actions between
private litigants and S appropriate standard for
nondi schargeability under § 523(a)).

57. The Fifth CGrcuit found that a confirmati on hearing
under 8 1129 does not inplicate any quasi-liberty interests and
t heref ore does not warrant proof by clear and convincing evi dence.
Briscoe, 994 F.2d at 1165. It also noted that 8§ 1129 and its
| egi sl ative history are both silent as to the appropri ate burden of
pr oof . Consequently, the Fifth Crcuit concluded that

[t]his case is solely about noney. . . .

Congress provides protections for creditors,

and in many instances it allows debtors to

inpinge on creditor's state law rights.

Bankruptcy frequently rewites the secured

creditor's state | aw bargain. An exanple of

this is the automatic stay of § 362, as a

result of which the creditor has lost the

right of foreclosure. The cal cul ation of

clainms under 8 502 is another exanple of the
Code rewriting the secured creditor's bargain.
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The conbination of legislative silence,
Suprene Court holdings, and the structure of
the Code leads this Court to conclude that
preponderance of the evidence is the debtor's
appropriate standard of proof both under §
1129(a) and in a crandown.

Bri scoe, 994 F.2d at 1165.

58. | find this analysis persuasive. | also note that
courts have applied the clear and convincing standard nostly in
single asset real estate cases in which the debtor had little hope
of achieving plan confirmation. Perhaps this factual context
invites the application of a nore rigorous evidentiary standard as
an alternative to a finding of bad faith. | do not believe this
approach proper.

59. | therefore hold that the appropriate standard of
proof under 8§ 1129(a) and (b) is proof by a preponderance of the

evi dence. Briscoe, 994 F.2d at 1164-65; United Chemical, 202 B.R

at 45. Consequently, the Debtors nust provi de evidence to persuade
the fact finder that their propositions are nore likely true than

not. Arnold & Baker Farns, 177 B.R at 654 ("proof by the

preponderance of the evidence nmeans that it is sufficient to
persuade the finder of fact that the proposition is nore likely

true than not") citing In re Wnship, 397 U S. 358, 371, 90 S.C

1068, 1076 (1970); conpare Col orado v. New Mexico, 467 U S. 310,

316, 104 S. Ct. 2433, 2437-38 (1984) (clear and convi nci ng evi dence
requires a high probability of success).

60. The sole issue in the present controversy i s whet her
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the Debtors' Plan is "fair and equitable"” for purposes of 8§
1129(b). The Equity Commttee argues the Pl an does not neet this
requi renent because it proposes to pay the Debtors' general
unsecured clainms in full while not providing any recovery for
exi sting equity.

61. Section 1129(b)(1) permits a debtor to obtain plan
confirmation over the objection of acreditor "if the plan does not
discrimnate unfairly, and is fair and equitable, with respect to
each class of clains or interests that is inpaired under, and has
not accepted, the plan.” 11 U S C § 1129(b)(1). Section
1129(b)(2) then sets forth several requirenments a plan proponent
must neet.

62. Technical conpliance with 8 1129(b)(2), however,

does not assure that a plan is "fair and equitable.” Fed. Sav. &

Loan Ins. Corp. v. D& F Constr., Inc. (Inre D& F Constr., Inc.),

865 F.2d 673, 675 (5th Cir. 1989). "A court nust consider the
entire plan in the context of the rights of the creditors under
state law and the particular facts and circunstances when
determining whether a plan is 'fair and equitable.'" 1d.
(citations omtted).

63. The Equity Conmittee argues that a plan which pays
general unsecured creditors "nore than 100% of their clainms while
extingui shing the rights of dissenting sharehol ders violates the
fair and equitable requirenent of section 1129(b)." Equity

Comm ttee Post-trial Brief, Doc. # 10137, at 5. This argunent is
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inmplicitly prem sed on the absolute priority rule which provides
that a senior class of creditors nust receive 100% of its clains,
but no nore than 100% before a junior class receives any paynents.

United Chemical, 202 B.R at 54 n.16. "Since participation by

junior interests depends upon the clains of senior interests being
fully satisfied, whether a plan of reorgani zati on excl udi ng juni or
interests is fair and equitable depends upon the value of the

reorgani zed conpany."” Protective Comm for |Indep. Stockholders of

TMI Trailer Ferry, Inc. v. Anderson, 390 U S. 414, 441, 88 S. Ct

1157, 1172. (1968). It therefore follows that the value of the
Reorgani zed Debtors, specifically the enterprise value of Joy,
beconmes the outconme determ native factor in this controversy. See
also H R Rer. No. 595, 95tTH ConG., 1sT Sess. 414 (1977), U S.C.C A N
1978, pp. 5787, 6378 ("Wile section 1129(a) does not contenplate a
val uation of the debtor's business, such a valuation w |l al nost
al ways be required under section 1129(b) in order to determ ne the
val ue of the consideration to be distributed under the plan.").
64. The Equity Comm ttee argues that the proper |egal

standard for valuing a conpany for purposes of fair and equitable
treatment under 8 1129(b) is based solely on the future earning
capacity of the reorganized entity. Equity Conmttee Post-tria

Brief, Doc. # 10137, at 5 citing TMI Trailer Ferry, 390 U S. at

441, 88 S. ¢ at 1172.

65. According to TMI Trailer Ferry:

[ T] he commerci al val ue of property consists in



39

t he expectation of income fromit. *** Such
criterion is the appropriate one here, since
we are dealing with the issue of solvency
arising in connection wth reorganization
pl ans i nvol vi ng productive properties. *** The
criterion of earning capacity is the essenti al
one if the enterprise is to be freed fromthe
heavy hand of past errors, mscalcul ations or
di saster, and if the allocation of securities
anong the various claimants is to be fair and
equitable. *** Since its application requires
a prediction as to what will occur in the
future, an estimate, as distinguished from
mat hematical certitude, is all that can be
made. But that estimate must be based on an
i nformed judgnent which enbraces all facts
rel evant to future earning capacity and hence
to present worth, including, of course, the
nature and condition of the properties, the
past earnings record, and all circunstances
whi ch i ndi cate whether or not that record is a
reliable criterion of future perfornmance.

TMI Trailer Ferry, 390 U S. at 442, 88 S. Ct
at 1172 quoting Rock Prod. Co. v. Du Bois, 312
U.S. 510, 526, 61 S.Ct. 675, 685 (1941).

66. | agree with the Equity Conmittee that TMI Trailer

Ferry sets forth an appropriate standard for valuing a conpany
under goi ng reorgani zation. 390 U S. at 441-42, 88 S.Ct. at 1172.
| disagree with the Equity Comm ttee's assertion, however, that the
Debt ors have not net this standard.

67. The Suprene Court reversed the bankruptcy court in

TMI Trailer Ferry because the bankruptcy court relied solely on the

debtor's past earnings as the basis for determning the debtor's
goi ng concern value. 390 U S at 453, 88 S.Ct. at 1177-78. I n
contrast, by using the conparabl e conpany anal ysis, the conparable

acqui sition analysis and the DCF analysis for valuation, (Tr. at
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244:3 - 244:13), the Debtors' financial experts have relied on
predictions of future earning capacity as a basis for present

value. Accord TMI Trailer Ferry, 390 U S. at 442 n.20, 88 S.Ct. at

1172 ("Value is the present worth of future anticipated earnings.
It is not directly dependent on past earnings; these latter are
i mportant only as a guide in the prediction of future earnings").

68. It seens to nme that the issue here is not whether
t he Debtors have applied the proper |egal standard for val uation.
I find that the Debtors nethodol ogy conports with the standard set

forth in ITMI Trailer Ferry. Accordingly, there is no error of |aw

in the Debtors' measure of val ue nor does this dispute center on an
erroneous valuation caused by application of an erroneous |ega
standard as the Equity Conmittee argues. Rat her, this dispute
turns on fundanentally different views of the nmerits of the
Debtors' cash flow projections as articulated in the Debtors’
Busi ness Pl an.

69. A bankruptcy court's valuation of property and the
issue of "fair and equitable"” treatnment under 8 1129(b) are both

questions of fact. Arnol d and Baker Farms, 177 B.R at 653.

70. For the reasons set forth above, | find that the
Debt ors have established, by a preponderance of the evidence, that
the value of the Reorganized Debtors is substantially |ess than
$1.63 billion. Consequently, the shares owned by existing
shar ehol ders have no val ue. Existing sharehol ders are therefor not

entitled to any recovery under the Plan, nor does the Plan provide
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creditors with recovery in excess of 100% of their clains.
Accordingly, the Plan is fair and equitable to sharehol ders within

t he nmeaning of § 1129(b).



