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| NTRODUCT| ON

This case is before the Court on the Mdtion of Acne Steel
Company (“the Debtor”) for Partial Summary Judgnent in an
Adversary Conplaint filed by it agai nst Raytheon Engi neers &
Constructors, Inc. (“Raytheon”). After a hearing and briefing by

the parties, we grant the Debtor’s Moti on.

! This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.



1. JURI SDI CTI ON

This Court has jurisdiction over this Mdtion, which is a
core proceeding pursuant to 28 U.S.C. § 1334 and 8157(b) (1),
(b)(2)(A), (B), (K) and (O.

I11. PROCEDURAL AND FACTUAL BACKGROUND

In July 1994, the Debtor and Raytheon entered into an
engi neering, procurement and construction contract for a Conpact
Strip Production Plant and related facility (“the Contract”) at
the Debtor’s Riverdale, Illinois, plant site. The Contract
provi ded that Raytheon would act as general contractor to design,
engi neer, procure, construct, install, erect, start up, and
conduct performance tests of a facility for the thinslab casting,
rolling and finishing of steel products, together with rel ated
support and ancillary facilities (“the Plant”) for the Debtor at
its Riverdale site for the contract price of $364, 229, 300.
(Contract, 8 1.) The Contract provided for a guaranteed
conpletion date no later than thirty-four (34) nonths after the
date on which Raytheon received the initial paynment under the
Contract. The initial paynment was nmade by wire transfer on
August 16, 1994. Therefore, the Contract’s guaranteed conpl etion
date was June 16, 1997

On Septenber 28, 1998, Acne Metals, Inc., and its affiliates
(itncluding the Debtor) filed for relief under chapter 11 of the
Bankruptcy Code. Thereafter, on Novenber 16, 1998, Raytheon
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filed its Contractor’s Claimfor Lien for anounts it contends are
due under the Contract (in the anobunt of $12,006,799) in the
Recorder of Deeds of Cook County, Illinois (“the Oiginal
Mechanic’s Lien”). (Raytheon Appendix, Exhibit A) The O ginal
Mechanic’s Lien asserted a |lien against property of the Debtor
identified as 13414 Wentworth Avenue, R verdale, Illinois, wth a
property index nunber of 25-33-307-019-0000, and a property
description of “Lot 8 in Acne Forest View Subdivision of the
North 20 Acres of the East 1/2 of the Southwest 1/4 of Section
33, Township 37 North, Range 14 East of the Third Principal
Meridian, South of the Indian Boundary Line, in Cook County,
I[I'linois.” (Ld. at p. 3.) The Oiginal Mechanic's Lien asserted
that work on the Contract had been conpl et ed.

On July 19, 1999, Raytheon filed a “Carification to
Oiginal Contractor’s First Claimfor Lien” with the Recorder of
Deeds of Cook County, Illinois (“the Second Mechanic’s Lien”).
(Rayt heon Appendi x, Exhibit B.) The Second Mechanic’s Lien was
in the sanme anount that Raytheon cl ai ned was due fromthe Debtor
on the Contract but asserted that work had not been conpl eted as
of March 26, 1999, and thereafter. The Second Mechanic’ s Lien
asserted a lien against two different properties owned by the
Debtor, with the same street addresses as the Oiginal Mechanic’s
Li en but property index nunbers of 25-33-306-026 and 25-33-310-
012 and property descriptions as foll ows:

Parcel A



That portion of the North 20 Acres of the East 1/2
of the Southwest 1/4 of Section 33, Township 37
North, Range 14, East of the Third Princi pal
Meridian, South of the Indian Boundary Line in
Cook County, Illinois Fornerly Known as Lots 1

t hrough 44 Plus Vacated Alleys and Streets

Adj acent, Also Fornerly Known as Lots 104 through
121 in Vacation of Lots 1 through 44 and 104

t hrough 121 in Acne Forest View Subdivision
(Vacated by Docunent No. 97815719 Recorded

Cct ober 31, 1997). Also, that Part of the North
20 Acres of the East 1/2 of the Southwest 1/4 of
Section 33, Township 37 North, Range 14 East of
the Third Principal Meridian |lying West of the
West Line of School Street now Vacated and |ying
West of the West Line of Former Lot 104 in Acne
Forest Vi ew Subdivi sion (Vacated by Document No.
97815719 Recorded October 31, 1997) of the North
20 Acres of the East Half of the Southwest 1/4 of
Section 33, Township 37 North, Range 14 East of
the Third Principal Meridian, South of the Indian
Boundary Line in Cook County, Illinois.

Parcel B
The North 1/2 of the Northwest 1/4 of the
Sout hwest 1/4 of Section 33, Township 37 North,
Range 14 East of the Third Principal Meridian
(Excepting the West 208. 00 Feet Therefron) South
of the Indian Boundary Line in Cook County,
I11inois.

(ld. at pp. 1 & 2.)

Rayt heon filed two secured proofs of claimin this
proceedi ng on March 16 and 31, 1999, each in the anmount of
$8, 820, 252. (Acnme Menorandum Exhibit 1.) In those clains
Rayt heon asserts its clainms are secured by the Oiginal
Mechanic’s Lien. On August 19, 1999, Raytheon filed an Anended
Proof of Claimasserting its clains are secured by both the

Original Mechanic’'s Lien and the Second Mechanic’s Lien. (Acne

Menor andum Exhibit 9.)



On February 7, 2000, the Debtor filed the instant Adversary
Conpl ai nt chal | engi ng the secured status of the Raytheon clains.
On March 20, 2000, the Debtor filed its Mtion for Partial
Summary Judgnent on Counts |, Il, and part of Ill. At the
initial pretrial conference in the Adversary, we directed that
di scovery be limted to the issues raised by the Summary Judgnent
Motion and set a briefing and argunment schedule. Briefs were

filed and oral argunent was held on June 16, 2000.

V. STANDARD COF REVI EW

Federal Rule of Bankruptcy Procedure 9014 incorporates Rul e
56 of the Federal Rules of Cvil Procedure in contested matters.
Under Rule 56, the court may grant summary judgnment if the noving
party establishes that “there is no genuine issue as to any

material fact and that the noving party is entitled to judgnment

as a matter of law” Fed. R Gv. P. 56(c); Celotex Corp. v.
Catrett, 477 U.S. 317, 322 (1986). The court nust assune that

undi sputed facts set forth in the record are true. |In re Trans

Wrld Airlines, Inc., 180 B.R 386, 387 (Bankr. D. Del. 1994);

Tanzer v. International Gen. Ind., Inc., 402 A 2d 382, 386 (Del.

Ch. 1979).

Once the noving party has supported its notion, the burden
shifts to the non-noving party to denonstrate that materi al
i ssues of fact exist so as to make the grant of summary judgnent

i nappropriate. Mtsushita Electric Industrial Co. v. Zenith
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Radio Corp., 475 U. S. 574, 586 (1986); State v. Regency G oup,

Inc., 598 A 2d 1123, 1129 (Del. Super. C. 1991). The non-novi ng
party may not nerely deny the factual allegations set forth by

t he novant. Tanzer, 402 A 2d at 385. Moreover, if the non-
nmovi ng party bears the ultimate burden of proof on the clains it
has asserted, the court may grant summary judgnment if the noving
party can denonstrate a conplete failure of proof on an essenti al

el ement of a claim Burkhart v. Davies, 602 A 2d 56, 60 (Del.

1991) (citing Celotex, 477 U. S. at 322-23).

V. DI SCUSSI ON

Counts I, Il, and Il of the Debtor’s Conplaint are prem sed
on the Debtor’s powers as a hypothetical judgnment creditor or
bona fide purchaser to avoid unperfected or post-petition
security interests under sections 544 and 549 of the Bankruptcy
Code. However, the Debtor’s avoi dance powers under those
sections are expressly subject to section 546 of the Bankruptcy
Code, which permts perfection of a lien filed post-petition if
applicable | aw nmakes it retroacti ve.

The Debtor asserts that Raytheon’s claimis unsecured
because its nechanic’s lien clainms were inproperly filed and,
therefore, are not entitled to retroactive effect under
applicable Illinois law. Therefore, those |iens were not
perfected as of the filing of the Debtor’s bankruptcy petition
and are avoi dabl e under sections 544 and 549. The Debtor asserts
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three grounds for concluding the nmechanic’s |iens were inproperly
filed. First, the Debtor asserts that the Second Mechanic’s Lien
is invalid because an anended lien is not permtted to be filed
against a third party under Illinois law. Second, the Debtor
asserts that the Original Mechanic’s Lien is invalid because it
contai ned the wong property description. Third, the Debtor
asserts that both the Original Mechanic’s Lien and the Second
Mechanic’s Lien are invalid because both are filed beyond the
three years specified in the Illinois statute. Raytheon disputes
the Debtor’s entitlenment to sunmmary judgnent under each of the

grounds asserted.

A. Amrended Mechanic’'s Lien

The Debtor asserts that the Second Mechanic’'s Lien is
defective as to it because, while the Illinois statute permts an
amendnent of a nmechanic’s lien as to the owner of the property,
it does not permt an anendnent as to any third party. 770 ILCS

60/ 7. See, e.d., Candice Co., Inc. v. Ricketts, 666 N. E. 2d 722,

725 (111, App. C. 1996); Federal Savings & Loan Ins. Corp. V.

Anerican Nat’'|l Bank, 450 N. E.2d 820, 822 (IIl. App. C. 1983).

In the Federal Savings case, a contractor filed a nechanic’s

lien claimagainst five lots in a subdivision for work done on a
sewer system constructed on an adjacent lot. Subsequently, nore
than four nonths after work on the project had been conpl et ed,
the contractor filed an anmended nechanic’s lien. The nortgagee
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on the five lots asserted that the Iien was not enforceable
because (1) it was filed against several lots w thout allocation,
(2) it was an inperm ssible anendnent, and (3) the anmendnent was
filed beyond the four nonth statutory period. The Court agreed.
Wth respect to the anendnent issue, the Court held that “By
explicitly providing for amendnents to |lien clains against
owners, under the traditional rule of statutory construction the
statute inplicitly precludes anendnents as to all other parties.
Thus, [the contractor’s] attenpted anmendnent to its lien claim
against and to the prejudice of plaintiff, an undisputed third
party encunbrancer, is not permtted under the Act.” 450 N E. 2d
at 822. The Court also found the lien invalid because it was
filed beyond the statutory period. |d.

Al t hough the Debtor is the owner of the property, as a
debtor in possession, it also stands in the shoes of third
parties: a hypothetical judgnent lien creditor and bona fide
purchaser of the property as of the bankruptcy filing date. 11
US. C 8 544(a). Thus, the Debtor asserts that for purposes of
determning the validity of Raytheon’s amendnent, it is a third
party protected by the Illinois statute’s inplicit prohibition on

anendnents articul ated by the Federal Savings Court. See, e.q.,

In re Germansen Decorating, Inc., 149 B.R 522, 527-29 (Bankr.

N.D. Il'l. 1993)(nechanic’s lien avoided by trustee as third party

under section 544(a)); Md-Anmerica Petroleum Inc. v. Adkins

Supply, Inc. (Inre Md-Anerica Petroleum Inc.), 83 B.R 937,

8



943 (Bankr. N.D. Tex. 1988)(nechanic’s lien avoided by debtor in
possessi on which has the rights of a bona fide purchaser); In re
Saberman, 3 B.R 316, 318-19(Bankr. N.D. IIl. 1980)(nechanic’s
lien avoi ded by chapter 13 debtor which had sane rights as third
party under section 544).

Al t hough concedi ng the Debtor’s strong arm powers under
section 544 of the Bankruptcy Code, Raytheon asserts that the
Second Mechanic’s Lien is nonethel ess valid. First, it asserts
t hat anendnents are not barred by the Illinois statute. Despite

t he express holding of the Federal Savings Court, Raytheon urges

that the case not be accepted for so broad a holding as the
Debtor urges. Raytheon notes that the Court’s ruling should be
limted to the nost narrow holding that is necessary: that
amendnent s beyond the four nonth period are invalid.

Even if we were to accept Raytheon’s argunent, however, and

conclude that the Federal Savings ruling should be I[imted to

i nval i dati ng anendnents beyond the four nonth period, we would
have to concl ude nonetheless that the Illinois statute does
precl ude anmendnents of nechanic’s liens from being valid against
third parties. It is a fundanental rule of statutory
construction that where a statute expressly allows an action as
to one party, it inplicitly does not allowit as to all other

parties. See, e.qg., Springer v. Governnent of the Philippine

| sl ands, 277 U.S. 189, 206 (1928)(a guiding principle of
statutory construction is that “the expression of one thing is
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t he exclusion of others”). Accord, Inre Smth, 242 B.R 427,

429 (Bankr. E.D. Tenn. 1999); Bridgestone/Firestone, Inc. V.

Al dridge, 688 N.E.2d 90, 96 (Ill. 1997); People v. Hunter, 698
N. E. 2d 230, 232 (Ill. App. C. 1998); Requena v. Cook County
Oficers Electoral Board, 692 N E. 2d 1217, 1220 (Ill. App. C
1998).

Thus, we conclude that the Illinois statute, by all ow ng

anendnent of nechanic’s liens as to owners (770 ILCS 60/7), meant
to disallow anmendnent as to all other parties. The Second
Mechanic’s Lien filed by Raytheon, therefore, could not anend its
Oiginal Mechanic’'s Lien. Raytheon cites to no Illinois case

whi ch hol ds ot herw se.

Rayt heon seeks to avoid this ruling by asserting that the
Second Mechanic’s Lien is not an anendnent of the Original
Mechanic’s Lien, but is, instead, an independent nmechanic’s |ien.
It notes that the Second Mechanic's Lien was filed wthin four
nont hs of the conpletion of work on the project? and ot herw se
conplies with all the requirements of the statute. Raytheon’s
argunent is, of course, belied by the fact that the Second

Mechanic’s Lien is expressly delineated by Raytheon itself as a

2 Although the Debtor disputes that work was conpl et ed
within the four nonths of filing of the Second Mechanic’s Lien,
pointing to the assertion in the Oiginal Mechanic's Lien that
wor k had been conpl eted by Novenber 16, 1998, we accept for
pur poses of this Opinion Raytheon’s evidence that substanti al
wor k was done at the Debtor’s request through at |east March 26,
1999. (See Nash Affidavit, Exhibit 17.)
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“Clarification” of the Original Mechanic's Lien and is in the
sane exact anount as the Original Mechanic's Lien ($12, 006, 779).
(Rayt heon Appendi x at Exhibits A and B.) The only changes were
t he dates when the work was conpleted and the property agai nst
which the lien was asserted. Raytheon is not asserting two
clainms in the anbunt of $12 million each; it is clear that the
second filing was intended to replace, or anend, the original
filing.

Thus, we conclude that the Second Mechanic's Lien was an
attenpted anendnent of the Original Mechanic’s Lien. As such, it
is an inperm ssible amendnent and is not valid agai nst the Debtor
as a third party judgnent creditor or bona fide purchaser under

section 544.

B. | nproper Property Description

Under section 60/7 of the Illinois Mechanic's Lien Act, to
create a valid lien, the claimfor lien nmust be filed against the
property on which the “building, erection or other inprovenent to
be charged with the lien is situated” and must include a
“sufficiently correct description of the lot, lots or tracts of
land to identify the sane.” 770 ILCS 60/7.

The Original Mechanic’'s Lien identified “Lot 8 in the Acne
Forest View Subdivision,” with an address of “13414 Wentworth
Avenue, Riverdale, Illinois,” as the property against which
Rayt heon was asserting a lien. The Plant which Raytheon built
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for the Debtor, however, was not built on that l[ot, but on
contiguous lots. (Declaration of Capito dated March 17, 2000;
Decl arati on of Now cki dated March 17, 2000.)

In response, Raytheon asserts that the property description
in a nmechanic’s |lien need not be exact or legally precise.
Rayt heon cites to a sem nal decision of the Illinois Suprene

Court which hel d:

Acts giving nmechanic’s liens are said, as a
general thing, to contenplate that the claimnts
shoul d prepare their own papers, and hence courts
are reluctant to set aside such clains nerely for
| oose description. A descriptionis sufficient if
there is enough init to enable a party famliar
with the locality to identify the prem ses
intended to be described with reasonabl e
certainty.

Springer v. Kroeschell, 413 N E. 1084, 1088 (1896) (enphasis

added) (property description “sufficient” to bind purchaser of

property despite inaccurate description of parcels liened). See

Donkl e & Webber Lunber Co. v. Rehrmann, 33 N E. 2d 709, 712 (II1.
App. C. 1841) (upholding lien claimagainst third party probate
estate despite |l egal description which underdescribed clai ned
property because other information on the lien claimcould be
used to |l ocate the property generally).

Rayt heon asserts that its |egal description was sufficient
because, taking its claimas a whole, anyone reading it and
visiting the property would conclude that Raytheon’s claimin
excess of $12 mllion was for the construction of the gigantic
Plant built next to Lot 8, particularly since nothing was built
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on that lot.® Raytheon submtted the affidavit of Thomas J.
G ena who phot ographed Lot 8 and the Debtor’s Plant from vari ous
angl es and | ocati ons.

We conclude that in this case, Raytheon's description of the
property in the Original Mechanic's Lien is “sufficiently
correct” to put anyone on notice of its claim 77 ILCS 60/7.

See Springer, 413 N.E. at 1088. The nere size of the Acne Pl ant

(covering 41 acres and | oom ng approxi mately five stories in
hei ght according to the photos) coupled with the size of
Rayt heon’ s claim (over $12 million) would | ead any reasonabl e
person to conclude that the lien was on the Plant rather than the
al nost enpty Lot 8 which is literally in the Plant’s shadow.
This conclusion is also consistent with section 60/1, which
provi des that a contractor “has a lien upon the whol e of such
[improved] lot or tract of |and and upon adjoi ni ng or adjacent
|lots or tracts of land of such owner constituting the sanme
prem ses and occupi ed or used in connection with such | ot or
tract of land as a place of residence or business.” 770 ILCS
60/1. It is clear fromthe photos that Lot 8, being contiguous
to the Debtor’s Plant, is part of the Acne conplex or business
bei ng operated there.
Further, it appears that the subdivision of which Lot 8 was

a part was vacated on or about October 31, 1997. (Exhibit 8 at

3 Lot 8 has an old garage and the charred remains of a
house on it. (Now cki Affidavit at § 7.)
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1 1.) This has apparently created sone confusion. |In fact, a
lien search of “Lot 8" conducted by Raytheon in Novenber, 1998,
reveal ed that that property was encunbered by nortgages in excess
of $467 mllion -- obviously nortgages on the Plant, not just

Lot 8. (Nash Affidavit at f 37 and Exhibit 24.) O nore
significance is the fact that a |lien search of the property on
whi ch the Debtor’s Plant actually sits did Iist the Oiginal
Mechanic’s Lien filed by Raytheon. (Nash Affidavit at Exhibit

25, Schedule B, § 18.)

I1'linois | aw does not require an exact |egal description,
only one sufficiently correct to |l ead others to determ ne on what
property the lien was filed. Here the description in the
Original Mechanic’s Lien was sufficient to alert the title
conpany that it was a claimagainst the Debtor’s Plant. Anyone
standing on Lot 8 could not be mslead into believing the
$12 mllion lien was on anything but the behenmoth | oom ng above.
Therefore, we conclude that the description in the Oiginal
Mechanic’s Lien filed by Raytheon was sufficiently correct to
effect a lien on the Debtor’s Plant, assum ng the other

requi renents of the statute are net.

C. Filing within Three Years

The Debtor’s final argunent is that neither of Raytheon's

mechanic’s liens are valid because the work on the Contract was
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not conpleted within three years of comencenent. It relies on
section 60/6 of the Illinois statute which provides:
In no event shall it be necessary to fix or
stipulate in any contract a tine for conpletion or
atime for paynent in order to obtain a |ien under
this act, provided, that the work is done or
mat erial furnished within three years fromthe
commencenent of said work or the commencenent of
furnishing said materi al.
70 1 LSC 60/ 6.

The Debtor asserts that this statute requires that work be
conpleted within three years of commencenent for a mechanic’s
lien to be valid. Apparently this has been a feature of Illinois
mechanic’s lien law for over a century. |In fact, under the prior
version of the statute, a nechanic’s lien was invalid if the work
was not conpleted within three years if the contract was witten

and within one year if the contract was oral. See, e.qg.,

Bel anger v. Hersey, 90 IIIl. 70 (IlIl. 1878)(lien invalid that did

not assert work conpleted within three years); Cook v. Heald, 21

1. 425 (111. 1859)(lien invalid where plaintiff had not alleged
conpl etion of express contract within statutory three years);

Harwood v. Brownell, 32 IIl. App. 347 (1ll. App. C. 1889)(lien

invalid where work under inplied contract was not conpleted until
one year and 9 days after commencenent).

The requirenment of performance wthin a specified
period is as old as the right to a mechanics lien
inlllinois. Its continued viability under
today’s 8 6, which elimnated the distinction

bet ween “express” and “inplied” contracts but
preserves the requirenent that work be perforned
within three years, has been acknow edged by the
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appellate court. . . . Section 6 of the current
Mechani cs Lien Act denies lien rights when the
time for conpletion of the work is beyond three
years fromthe commencenent thereof.

II'linois Institute for Continuing Legal Education, Mechanics

Liens in Illinois § 2.28 (1994).

In a case decided after the passage of the new version of
the Illinois statute, the Illinois Appellate Court recognized
that the statute requires conpletion within three years of

commencenent. Robb v. Linquist, 318 N E. 2d 301, 303 (IIl. App.

Ct. 1974). In Robb, the Court upheld the lien, finding that the
wor k was conpleted within the three year period.

Rayt heon di sagrees with the interpretation of the Illinois
statute suggested by the Debtor. Raytheon argues that the
Debtor’s interpretation would lead to the result that no | arge
construction contract which takes |onger than three years to
conplete could result in a nmechanic’s lien being valid. This,
Rayt heon asserts, is absurd and should not be the ruling absent
cl ear and unequi vocal |anguage in the statute. Raytheon's
interpretation of the statute is that the three year statutory
limt applies only if the contract fails to specify a tinme for
conpl etion of performance. This interpretation, Raytheon
asserts, is nore consistent with the actual words of the statute:
“I'n no event shall it be necessary to fix or stipulate in any
contract a time for the conpletion or a time for paynent in order

to obtain a lien under this act, provided, that the work is done
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or material furnished wthin three years fromthe comencenent of
said work or the comrencenent of furnishing said material.” 70

| LSC 60/ 6. Raytheon asserts that the proviso of the sentence
applies only where the contract does not specify a tine for
conpletion. Were the contract does specify a tinme for

conpl etion, then the proviso does not apply.

Rayt heon asserts that if the Illinois |egislature had
intended the statute to read the way that the Debtor asserts, it
woul d have sinply read: “No lien shall be enforceable under this
Act if the conpletion of the work is beyond three years fromthe
comencenent thereof.” Raytheon points to the |lack of any case
on point interpreting the statute as the Debtor suggests. The
Robb case cited by the Debtor concerned two oral contracts. 318
N. E. 2d at 302-03. Raytheon asserts that the Debtor’s argunent is
uni que and not supported by any Illinois case law. See, e.qg., In
re Coan, 95 B.R 87, 89 (Bankr. N.D. Ill. 1988)(abstaining from
deciding this issue, finding that state courts are nore conpetent
to decide such a novel issue).

The ot her cases cited by the Debtor, all decided over 100
years ago, dealt with the prior statute which Raytheon asserts
was significantly different fromthe current version. Under the
prior statute, there was a requirenent that work be conpl eted
within three years of comencenent for express contracts and
wi thin one year for inplied contracts. Raytheon argues that,
rat her than continue that schene, the Illinois | aw now requires
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that inplied contracts, or witten contracts that do not specify
a time for conpletion, nust be conpleted within three years, but
where an express contract states a | onger period for conpletion,
a mechanics lien will still be valid if filed wthin four nonths
of the conpletion date in the contract.

Even if Raytheon were correct, however, the facts of this
case do not support its argunent that its liens are valid. The
Contract at issue did specify a conpletion date, June 16, 1997.
(That date was | ess than three years fromthe commencenent date.)
The Contract was not in fact conpleted by that date; nor were
either of the Mechanic's Liens filed by Raytheon within four
nont hs of that conpletion date.* Therefore, under either
interpretation of the statute (that the four nonths’ filing
deadline runs fromthe contract conpletion deadline or the
statutory conpl etion deadline) Raytheon’s nmechanic’s liens were
untimely.

Rayt heon asserts, however, that where substantial work is
necessary to conplete the contract beyond the stated conpl etion
date, that date nay be extended thereby extending the deadline to

file a nmechanic’s lien. See, e.q., DuPage Bank & Trust Co. V.

DuPage Bank & Trust Co. as Trustee, 462 N.E. 2d 25, 29 (Ill. App.

Ct. 1984). \Were additional work is requested by the owner, the

4 The Illinois statute requires nmechanic’s liens to be
filed within four nonths of conpletion of work to be valid
against third parties. 770 ILCS 60/7.
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deadline is extended even if the additional work is

i nsubstantial. See, e.q., Daily v. Md-Anerica Bank & Trust Co.,

474 N.E. 2d 788, 790-91 (Ill. App. C. 1985)(four hours’
addi tional work at owner’s request extended deadline).

However, the cases cited by Raytheon are not applicable to
the section at issue. Both Daily and DuPage dealt with section
60/ 7 and the issue of whether the nechanic’s lien was filed
wi thin four nonths of conpletion of the work. This case involves
the interpretation of section 60/6 and the issue of whether work
was conpleted within three years of its comencenent. |In fact,
in both Daily and DuPage the work was conpleted and the lien
filed within three years of comencenent. Daily, 474 N E. 2d at
789-90; DuPage, 462 N. E. 2d at 26-27. Therefore, neither case is
rel evant to the issue before us.

We conclude that the Illinois statute does require
conpletion of the work within three years of comnmencenent in
order for a nechanic’s lien to be valid. This interpretation is
consistent with the | anguage of the statute and with its history.
The | anguage of the statute clearly states that work nust be
conpleted within three years, whether or not the contract is oral
or witten, or whether the witten contract has a different date.
There is no case which Raytheon cites which counters this
interpretation although the statute was passed al nost 100 years

ago.
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Qur interpretation is consistent wwth the prior statute.

See, e.q., Belanger, 1878 WL 10109 at *2 (petition for lien

dism ssed for failure to aver conpletion of work within three
years); Cook, 21 Ill. at 430(lien dismssed for failure to allege
work conpleted within three years of commencenent). The statute
was changed fromthe prior version not to elimnate the three
year requirenent for witten contracts, but to set a three year
conpl etion deadline for all contracts, express or inplied.
II'linois Institute for Continuing Legal Education, Mechanics

Liens in Illinois 8§ 2.28 (1994).

As stated by the Illinois Suprenme Court in Belanger:
The statute which gives a nechanic a lienis in
derogation of the common |aw, and nust receive a
strict construction, and no person can obtain a
lien under it unless a clear conpliance is shown
with the requirenents of the statute.
Bel anger, 1878 W. 10109 at *2.
Having failed to conplete the work within three years of
comencenent as required by section 60/6 of the Illinois statute,

Rayt heon’s claimof a nechanic’s |ien nust fail.

V. CONCLUSI ON

For the foregoing reasons, the Debtor’s Mtion for Parti al

Summary Judgnent wi |l be granted.
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An appropriate order is attached.

BY THE COURT:

Dat ed: August 28, 2000 Mary F. Walrath
Uni ted States Bankruptcy Judge

21



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

N RE. ) Chapter 11
)
ACNVE METALS | NCORPORATED, ) Case No. 98-2179 (MFW
et al., ) t hrough 98-2184 (MW
)
Debt or. ) (Jointly Adm ni stered)
)
)
ACVE STEEL COVPANY, g
Pl aintiff, ) Adversary No. A-00-351 (MW
)
V. )
)
RAYTHEON ENG NEERS & )
CONSTRUCTORS, | NC. g
Def endant . )
ORDER

AND NOW this 28TH day of AUGUST, 2000, upon consideration
of the Debtor’s Motion for Partial Summary Judgnent on the
Complaint filed by it against Raytheon Engi neers & Constructors,
Inc., and after a hearing and briefing by the parties, for the
reasons set forth in the acconpanying Opinion, it is hereby

ORDERED that the Debtor’s Mdtion is GRANTED.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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